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July 1, 1966—June 30, 1967 


ABSENCES 
Leaves of absence. (See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Accounts 
Payments subject to review 
Legal propriety of payments made by public officers in transaction 
of Govt.’s business is subject to determination of Comptroller General 
under Budget and Accounting Act, 1921, 31 U.S.C. 41, and such pay- 
ments are not final until settled by GAO which may disallow credit in 
accounts of accountable officers for certification and disbursement of 
public funds not in accordance with law 
Certification of disputed payment 
Question of law 
Question of propriety of accountable officer certifying voucher for 
contract payment ordered pursuant to contract disputes clause proce- 
dure is question of law and, although under contract disputes clause 
procedure and Wunderlich Act of May 11, 1954, 41 U.S.C. 321-322, 
determinations as to disputes of fact must be accepted as conclusive, 
unless fraudulent or capricious, or arbitrary or so grossly erroneous as 
necessarily to imply bad faith or is not supported by substantial evidence, 
such determination by contracting agency does not preclude Comptroller 
General from rendering decision as to whether payment to contractor is 
proper 
Certifying officers. (See Certifying Officers) 
ADMINISTRATIVE DETERMINATIONS 
Bidders’ qualifications. (See Bidders, qualifications, administrative 
determinations) 
Conclusiveness 
Contract disputes 
Determination under contract disputes clause by hearing examiner, 
as modified by administrative agency, that contractor was entitled to 
time extensions, equitable adjustment of certain claims—denied by 
contracting officer—and to payment of amounts withheld as set off for 
debts is matter reviewable by Comptroller General of U.S. under 
authority in Budget and Accounting Act, 1921, 31 U.S.C. 41, and when 
such administrative determination is not supported by substantial 
evidence to meet standards of Wunderlich Act, 41 U.S.C. 321-322, and 
contains errors of law, contractor does not have claim against Govt. 
and payment pursuant to administrative determination may not be 
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ADMINISTRATIVE DETERMIN ATIONS—Continued Page 
Conclusiveness—Continued 
Contract disputes—Continued 
Question of propriety of accountable officer certifying voucher for 
contract payment ordered pursuant to contract disputes clause pro- 
cedure is question of law and, although under contract disputes clause 
procedure and Wunderlich Act of May 11, 1954, 41 U.S.C. 321-322, 
determinations as to disputes of fact must be accepted as conclusive, 
unless fraudulent or capricious, or arbitrary or so grossly erroneous as 
necessarily to imply bad faith or is not supported by substantial evi- 
dence, such determination by contracting agency does not preclude 
Comptroller General from rendering decision as to whether payment 
RD IIR IO BURN ook iinstnenisti dh westonddnccnsddsiesveunae 441 
Although GAO is not “court of competent jurisdiction” within 
meaning of that phrase as used in standard disputes clause in Govt. 
contracts so as to require acceptance of administrative determinations 
as final and conclusive, it is Wunderlich Act, 41 U.S.C. 321-322, and 
not language of disputes clause which governs matter. See Langenfelder 
& Sen; TaecwC 8 169: Ct. 01: 605 (2068). coc os A eee cke 441 
Before Wunderlich decision, 342 U.S. 98 (1951), limiting review of 
contract dispute determinations to fraudulent standard, administrative 
determinations on questions of fact or law under standard disputes clause 
provisions in Govt. contracts had been consistently regarded as not 
binding on GAO, if under judicial precedents, such determinations were 
not binding on courts, and that such determinations were reviewable by 
GAO under same standards applied by courts._..............-.------ 441 
Legislative history of Wunderlich Act, 41 U.S.C. 321-322, not only 
recognizes that GAO had authority to review administrative determina- 
tions on questions of law and fact under disputes clause provisions in 
Govt. contracts both prior and subsequent to Wunderlich decision, 342 
U.S. 98 in 1951, but clearly indicates that such jurisdiction of GAO was 
not to be affected by act and that in exercising jurisdiction after enact- 
ment, same standards for review of factual determinations that courts 
ened wile Ba hand by Gis s soccc esac ch ice 441 
Standards of review of administrative decisions on contract disputes 
which are granted to courts under Wunderlich Act, 41 U.S.C. 321-322, 
and which legislative history makes clear are to be exercised by GAO, 
are for application solely to decisions of fact, and, therefore, such stand- 
ards (fraud, capriciousness, arbitrariness, grossly erroneous or not sup- 
ported by substantial evidence) are standards to be applied by GAO in 
review of factual determinations under contract dispute clauses_------- 441 
Contract disputes clause which provides that decisions of contracting 
agency as to disputes are final and conclusive “‘unless determined by 
court of competent jurisdiction’’ not only goes beyond literal and govern- 
ing provisions of Wunderlich Act, 41 U.S.C. 321-322, which does not 
limit review to ‘‘courts,’”’ but is also contrary to legislative history that 
recognized jurisdiction of GAO with respect to review of such determina- 
tions and, therefore, language ‘‘court of competent jurisdiction” in contract 
does not affect authority of Comptroller General to review and question 
determinations of fact made by contracting office_._.....------------ 441 
The fact that GAO is not equipped to conduct administrative hearings 
in contract disputes clause cases would not affect authority of GAO to 
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ADMINISTRATIVE DETERMINATIONS—Continued 
Conclusiveness—Continued 
Contract disputes—Continued 
review administrative determination of fact since under rule in Bianchi 
case, 373 U.S. 709 (1963), review of such administrative determinations 
must, under Wunderlich Act, 41 U.S.C. 321-322, be confined to con- 
sideration of record and no new evidence is permitted 
Hearing examiner’s determination under contract disputes clause pro- 
ceeding that contractor is entitled to time extensions for work delays 
due to unusually severe weather that was unforeseeable, when evidence 
in these respects was erroneous, as matter of law, and when extensions 
allowed were not supported by substantial evidence must be regarded 
as determination that does not meet standards of Wunderlich Act, 
4) UB. Gc 0Ob-O00c. cs csxu lancer wvatewsttaseisued Psa 
Contracts 
Payment claims 
Contractors who feel that they are entitled to additional amounts 
under contractual agreements with Govt. may present claims to GAO 
for settlement, regardless of administrative action taken in matter-_--- 
Preproduction sample requirement 
Under invitation requiring submission of preproduction samples and 
reserving right to waive requirement in case of prior producers who 
furnish evidence that prior Govt. approval of their products was appro- 
priate for current procurement, determination whether or not to waive 
preproduction samples is essentially administrative function, and 
determination will not be disturbed unless contracting officer’s deter- 
mination that samples should not be waived is shown to be arbitrary, 
capricious, or without substantial basis of fact 
Veterans matters 
Insurance 
Administrator of Veterans Admin. having established Sept. 29, 1965, 
as effective date for Servicemen’s Group Life Ins. benefits and provided 
that all members of uniformed services on active duty for period of 31 
days or more were automatically covered with $10,000 life insurance 
until written notice of waiver or reduction is filed, waiver or reduction 
to be effective as of month received—final and conclusive determination 
pursuant to 38 U.S.C. 785—officer waiving insurance coverage in Oct. 
1965 is nevertheless liable for cost of October premium, and law not 
requiring premium deduction be made from pay for month during which 
insurance is provided, fact that deduction was made from November 
pay of officer does not entitle him to refund of premium 
Contract performance adequacy. (See Contracts, performance, adequacy, 
administrative determination) 
Definiteness 
Hearing examiner findings 
A hearing examiner’s finding under disputes clause proceeding that 
claim for extra work was only matter of quantum and, therefore, not 
within his jurisdiction, as he limited it, is not definite determination as 
to whether he was remanding claim to contracting officer for further 
negotiation or whether no further action was to be taken and, therefore, 
since examiner took no action and record is incomplete, amount allowed 
on claim by contracting officer must be accepted as correct 
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ADMINISTRATIVE DETERMINATIONS—Continued Page 
Discretionary v. mandatory 
Determination by contracting officer after completion of 50 percent 
of contract that 10 percent retention from partial payments due con- 
tractor will not be reduced because satisfactory progress in performance 
of contract is not being made does not constitute breach of contract, 
even though reduction of retainer is matter of discretion. The only 
restraint on exercise of admitted discretion is that administrative agency 
act in good faith and not in abuse of its discretion. ___.__..._._-.- ~~~ 730 
Erroneous 
Breach of contract damages 
Order by hearing examiner in contract disputes proceeding that con- 
tractor is entitled to equitable adjustment for constructive change for 
Govt.’s failure to furnish steam is in effect allowance of damages for 
breach of contract which is action outside purview of disputes clause 
jurisdiction and, therefore, finding is erroneous as matter of law; however, 
if in fact Govt. is chargeable with breach of contract, remedy lies in 
separate claim before GAO or with courts in judicial proceeding.._._... 441 
Change order terms 
Determination by hearing examiner under contract disputes clause 
proceeding that contractor was not bound by terms of change order and 
that contractor should be allowed a longer extension of time than under 
change order is not supported by substantial evidence and, therefore, 
allowance of time extensions or equitable adjustment in excess of time 
and amounts agreed to and embodied in change order may not be 
POW se es Sns tekken estes Becuieds ad cure ci eadbuiet 441 
Determination by hearing examiner in disputes clause proceeding 
that contractor is entitled to increased costs on basis of constructive 
acceleration change order which determination was predicated on errone- 
ous determinations, as matter of law, of several other time extension 
claims must likewise be regarded as erroneous and, therefore, does not 
meet standards of Wunderlich Act, 41 U.S.C. 321-322, to be accorded 
OR Brcas Sil A ils dl tale dks SOR oak dues Je RERes itt 441 
General Accounting Office authority 
When erroneous determination in contract disputes proceeding has 
been made by contracting agency against interests of Govt. and adminis- 
trative proceedings have been exhausted, it is unlikely that agency 
making decision would appeal and in absence of judicial precedent there 
is question as to whether Govt. would have standing to file appeal directly 
with courts challenging adverse decision by one of its agencies; therefore, 
unless GAO on its own initiative or on submission by accountable 
officer having responsibility for approval or payment of contract award 
directs agency not to make payment, such adverse determinations would 
ge anotented wal cemeeies . 5 on sss chet wc cdc ccc ceessadc 441 
When administrative determinations in contract dispute proceedings 
are brought to attention of Comptroller General which in his opinion 
fail to meet standards in Wunderlich Act, 41 U.S.C. 321-322, statutory 
duty which is vested in GAO as agency outside of executive branch, 
responsible to Congress, under Budget and Accounting Act, 1921, to 
question administrative action contrary to statutory fiscal limitations 
imposed by Congress, makes it imperative to take needed action to 
nes CAVES Ry eo nin ct bantutienddtcbiebededae dnt due 441 








INDEX DIGEST 


ADMINISTRATIVE DETERMINATIONS—Continued 


Erroneous—Continued 

Record insufficiency 

Hearing examiner’s determination under contract disputes clause 
proceeding that contractor is entitled to time extensions for work 
delays due to unusually severe weather that was unforeseeable, when 
evidence in these respects was erroneous, as matter of law, and when 
extensions allowed were not supported by substantial evidence must 
be regarded as determination that does not meet standards of Wunder- 
lich Act, 41 U.S.C. 321-322 

Reliance on others effect 

Although correction of erroneous freight rates used by contracting 
officer displaces low bidder, contracting officer having in good faith 
relied upon transportation experts in his evaluation, and low bidder 
having no knowledge of error, contract voidable at option of Govt. 
need not be canceled do to high priority rating assigned to procurement _ 

Rental of conference rooms at several hotels in Dist. of Columbia 
for agency personnel use without specific appropriation of funds violates 
prohibition in 40 U.S.C. 34, and certifying officers responsible for rental 
payments may not be relieved of liability under 31 U.S.C. 82¢ on basis 
payments were certified as proper in good faith in reliance upon actions 
of those whom they had reason to believe were informed as to appli- 
cable legal requirements, record evidencing certifying officers either 
knew pertinent facts or that reasonable diligence and inquiry would 
THVUG WINNONGIUT THON is on eUs cb idin Sets russtencteucescuee Rt 

Res ipsa loquitur doctrine 

Application of doctrine of res ipsa loquitur for finding negligence in 
Govt.’s failure to make repairs at particular location for steam thereby 
making the Govt. liable for breach of contract to furnish steam is 
erroneous as matter of law since contract did not specify that Govt. 
was to furnish steam at any particular time or location, and no evidence 
of any lack of diligence to infer negligence on part of Govt. is shown; 
therefore, application of res ipsa loquitur doctrine which is doctrine in 
law of toete ib not propets s265 01 SUR UES. SER eee ecaeca 
Necessity determination as basis for payment 

The National Science Foundation lacking expressed authority for 
rental of hotel accommodations in Wash., D.C., for conference, payment 
by Foundation for use of space from appropriated funds is prohibited 
by 40 U.S.C. 34, and General Services Admin. not having arranged for 
space may not pay rental cost. However, pursuant to sec. 11(f) of 
National Science Foundation Act of 1950, as amended, 42 U.S.C. 
1870(f), payment for rental space, including luncheons, telephone calls, 
and coffee, items not payable from appropriated funds, may be made 
from Foundation’s Donation Account 49X8960, upon administrative 
determination expenses were necessary - -_----~---- fa wtteteien as bn De 
Record sufficiency 

Contracting agency’s determination in disputes clause proceeding 
that contractor’s claim for costs incident to delay in having construction 
site made available should be remanded to contracting officer for settle- 
ment, because record did not furnish basis for conclusion that entire 
period of 1 month was period of delay, was not proper since contracting 
officer would have no additional or better evidence to determine proper 
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ADMINISTRATIVE DETERMINATIONS—Continued 
Record sufficiency—Continuel 
time of delay than that before agency, and agency’s remand not only 
acknowledges lack of evidence to sustain finding of some delay but 
implies that parties by some process of negotiation not limited to rec- 
ord could determine period of delay which is matter for determination 
with precision kcnmnndacaun ee jm 
Evidence which shows that contractor had adequate access to con- 
struction site for entire period during which delay due to unavailability 
of site is claimed, that he did not have necessary materials for com- 
mencement of work at site at terminal date for period in question does 
not support by substantial evidence determination by contracting 
agency that contractor is entitled to price adjustment for delay and, 
therefore, such determination under disputes clause does not meet 
standards of Wunderlich Act, 41 U.S.C. 321-322, to be regarded as 


proceeding that contractor was delayed by Govt.’s failure to furnish 
steam is not supported by substantial evidence and review uf evidence 
offered by contractor in support of claim is shown by record to be 
inconsistent, inaccurate and misleading, finding must be regarded as 
not meeting standards of Wunderlich Act, 41 U.S.C. 321-322, to be 
iiss ties iiiintegnst Rnoncth aan 
ADMINISTRATIVE ERRORS 

Correction 

Effective date 

Transfer of employees 

The erroneous assumption that employees transferred prior to the 
enactment of Pub. L. 89-516 approved on July 21, 1966, would be 
eligible for reimbursement of expenses authorized by act which were 
incurred after date of enactment is not administrative error of type 
that permits retroactive change in effective date of transfer to entitle 
employees to benefits of act. Errors which may be retroactively cor- 
rected to increase or decrease benefits to employees are administrative 
or clerical errors altering intent of official responsible for the action. 
However, delayed documentation of station change until after employee 
began to work at new station would not prevent change from becoming 
effective on date employee reported for duty if change had been ordered 
by competent authority and employee had been notified of change- --- 

AGENTS 

Government 

Government liability for acts beyond authority 

Authority of agents of U.S., and manner of exercising that authority, 
prescribed and limited by statute, regulation and administrative and 
judicial determination, to make Govt. liable for other than benefits 
received would permit agents of Govt. to obligate U.S. in direct contra- 
vention of those limitations and prescription, nullifying basic purposes 
of statutes, regulations, and determinations, a result that is opposed to 
public interest 
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AGEN TS—Continued 
Of private parties 
Authority 
Contracts 
Signature 
Although president of corporation who signed bid and price break- 
down sheet did not sign or initial additional sheets submitted with bid 
to modify prices, omission is matter of form that may be waived in 
view of fact one of the sheets was signed by ostensible agent authorized 
by corporation to act in that capacity..__-.....--___- 
AGRICULTURE DEPARTMENT 
Agricultural Conservation Program 
Cost-sharing programs 
State or local taxes 
Including appropriate share of State sales tax in direct payments 
made by U.S. to vendors under cost-share assistance program authorized 
by sec. 8(b) of Soil Conservation and Domestic Allotment Act, 16 
U.S.C. 5901(b), where incident of tax falls on producer-purchaser will 
not violate constitutional immunity of U.S. against payment of State 
and local taxes as recognized in McCulloch v. Maryland, 4 Wheat. 316, 
title to purchases remaining in producer, U.S. providing “credit device,” 
paying producers’ bills directly to vendors as participant in conservation 
program. Therefore, Dept. of Agriculture may adopt uniform rule and 
include sales tax costs in all cases whether payment is made in accordance 
with Cash Procedure or Conservation Materials and Services Procedure 
established under Agricultural Conservation Program 
School and lunch programs 
Unused funds 
Reapportionment 
Unused funds apportioned to State for operation of School Breakfast 
Program and Nonfood Assistance Program authorized by Child Nutri- 
tion Act of 1966, properly may be further apportioned in accordance 
with formula provided in sec. 4 of National School Lunch Act, 42 U.S.C. 
1753, for initial apportionment of appropriated funds, absent evidence 
of contrary intent in legislative history of Lunch Act. However, sec. 4 
formula applying to School Breakfast Program only when fiscal year 
appropriation exceeds limitation prescribed, lesser amount having been 
appropriated for 1967 fiscal year, any unused 1967 funds are not avail- 
able for further apportionment under sec. 4 formula until remaining 
States have been given opportunity to share in unused funds up to sum 
they would have been entitled to receive had prescribed limitation not 
subject to sec. 4 formula been appropriated for program 
School lunch and milk programs 
Regulations implementing 
Under regulations prescribing that any school whose food or milk 
service is operated by concessionaire or food management company is 
ineligible to participate in Special Milk Program for Children, but not 
child-care institution contracting its food and milk service at specific 
fee with approval by appropriate State agency, school whose dining 
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AGRICULTURE DEPARTMENT—Continued 
School lunch and milk programs—Continued 
Regulations implementing—Continued 
hall was operated under contract with food service management com- 
pany on cost-plus-fee basis during regular school year may not be 
relieved of liability to refund erroneous payments received, waiving 
substantive program requirement on basis that payments were used 
for purpose of program negating and defeating intent of statutory 
regulations; however, payments made for child-care summer program 
of school need not be refunded, as had school been properly instructed 
it could have conformed to regulations by securing approval to enter 
into fixed-price contract for operation of child-care program 
Surplus commodities 
Donations 
Damage reimbursement 
Govt. of American Samoa considered territory and not instrumen- 
tality of U.S., revenues of Samoa, although mingled with appropriated 
funds and grants-in-aid received from U.S., are available for payment 
of claim asserted against Samoan Dept. of Education for storage losses 
of donated agricultural commodities, rule that one Federal agency 
may not pay damages to another premised on concept that ownership 
of Govt. property is lodged in single entity, Federal Govt. rather than 
various departments and agencies and, therefore, Govt. cannot seek 
reimbursement from itself, having no application 
AIRCRAFT 
Carriers 
Foreign 
Use. (See Transportation, air carriers, foreign, American carrier 
availability) 
AIRPORTS 
Rent-free space 
Improvements, etc., by Government 
Expenditure of appropriated funds for reinforcements of building 
foundations and other structural improvements necessitated by con- 
struction of air navigation facilities on rent-free space in airport build- 
ings authorized by sec. 11(6), Federal Airport Act (49 U.S.C. 1110), is 
not prohibited by sec. 322 of Economy Act, 40 U.S.C. 278a, limitation on 
obligating appropriations for alteration, improvements, and repairs of 
premises contained in sec. 322 applying only to rented buildings, and air- 
port act providing for construction at Federal expense of air travel con- 
trol and related facilities at selected airports, payment may be made from 
appropriated funds for reinforcements of building foundations and other 
structural improvements as part of cost of constructing air navigation 
and related facilities 
ALASKA 
Employees 
Resident of another State 
Home leave 
Employee stationed in Alaska or Hawaii whose place of actual resi- 
dence is located in another of 50 States or Dist. of Columbia upon com- 
pletion of agreed period of service and before serving another tour of duty 
after admission of Alaska and Hawaii into Union in accordance with 
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ALASKA—Continued 
Employees—Continued 
Resident of another State—Continued 
Home leave—Continued 
provisions of Bur. of Budget Cir. No. A-56, which have force and effect 
of law, may be authorized home leave travel to another location in any 
one of 50 States, including State in which stationed, or Dist. of Columbia. 
However, regulations do not provide for travel to various locations for 
personal reasons, and election of alternate leave location should be speci- 
fied in advance of travel, with reimbursement to employee restricted to 
actual cost, not to exceed constructive cost to place of actual residence. 
37 Comme. Gon. 820, Gistinedishetls. . ... 260555 co deee eet we 
Separation, etc. 
Other than resident of Alaska 
Employee stationed in Alaska or Hawaii whose place of residence at 
time of appointment is located in another of 50 States or Dist. of Co- 
lumbia may be authorized travel and transportation upon separation to 
another location in any one of 50 States or Dist. of Columbia, provided 
allowable expenses do not exceed constructive cost to place of actual 
residence. Overrules B-156524, May 20, 1965 
Resident of Alaska 
Employees who are stationed and reside in Alaska or Hawaii may not 
be authorized vacation leave travel and transportation expenses to 
another location in State of their residency, long-established rule that 
travel and transportation expenses are not authorized for employee 
appointed to duty station at place in which he resides outside continental 


U.S., requiring that travel and transportation incident to appointment, 
separation, or leave may not be authorized under 5 U.S.C. 5722, 5728, 
or 5729, for employee assigned to post of duty in Alaska or Hawaii, 
whose place of residence at time of assignment is located in same State_- 


ALASKA RAILROAD 

Employees 

Severance pay 

Involuntary separation requirement 

Although Alaska Railroad employees are civilian officers or employees 
in or under executive branch of Govt. and are eligible for severance pay 
under sec. 9 of Federal Employees Salary Act of 1965, when furloughed 
and placed on retention rosters complying with Veterans’ Preference Act 
of 1944 and entitled to restoration in order of seniority, coverage under 
Govt. life insurance without charge for up to 1 year, and medical benefits 
for 4 months, they are not eligible for severance pay, 1965 act prescribing 
that to qualify for severance pay employee must be involuntarily 
separated from service and containing no reference to severance pay for 
employees involuntarily placed in furlough or other nonpay status---- 

ALLOWANCES 

Family. (See Family Allowances) 
Quarters. (See Quarters Allowance) 
Temporary lodging allowance 

Military personnel. (See Station Allowances, military personnel, 

temporary lodgings) 
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AMERICAN BATTLE MONUMENTS COMMISSION 
Contract authority 
Outside the United States 
American Battle Monuments Commission under its authority to con- 
tract for services and supplies outside of, or for use outside U.S. may 
consider Island of Guam—defined in 48 U.S.C. 1421la as “incorporated 
territory of United States’’—and Okinawa—one of Ryukyu Islands 
which is under administration of U.S.—to be outside U.S., legislative 
histories pertaining to Commission indicating that had Congress intended 
to include Islands in term “United States,’ it would have used qualifying 
phrase “its territories and possessions’’ ___ : _ wa 
Congress in act of Mar. 4, 1923, as amended, which established Ameri- 
can Battle Monuments Commission, using term ‘United States” alone 
in some instances and together with phrase ‘‘territories and possessions” 
in others, if term ‘‘United States” was intended to include phrase ‘‘terri- 
tories and possessions,’ use in some instances of phrase “territories and 
possessions’’ would be superfluous. Therefore, as statute should be con- 
strued so no part will be superfluous, unless provision is result of obvious 
mistake or error, under authority of Commission to contract for supplies 
and services outside of, or for use outside U.S. (86 U.S.C. 138b), without 
use of qualifying phrase ‘territories and possessions,’’ Island of Guam 
and Island of Okinawa may be considered outside U.S 
MERICAN SAMOA 
Status 
Damage reimbursement 
Govt. of American Samoa considered territory and not instrumentality 
of U.S., revenues of Samoa, although mingled with appropriated funds 
and grants-in-aid received from U.S., are available for payment of claim 
asserted against Samoan Dept. of Education for storage losses of donated 
agricultural commodities, rule that one Federal agency may not pay 
damages to another premised on concept that ownership of Govt. prop- 
erty is lodged in single entity, Federal Govt. rather than various depart- 
ments and agencies and, therefore, Govt. cannot seek reimbursement 
from itself, having no application 
ANNUAL LEAVE 
(See Leaves of Absence, annual) 
APPOINTMENTS 
Presidential 


Effective date 
President:al appointee to be member of Subversive Activities Control 


Board who does not intend to take oath of office or enter on duty until 
sometime after date of issuance of commission following Senate confir- 
mation is not regarded as qualifying for office until acceptance of office 
by taking oath or performing duties and, therefore, predecessor member 
who continues to perform duties of office after expiration of term and 
after date of successor’s commission may be paid compensation until 
day preceding appointee taking oath or entering on duty under sec. 12(a) 
of Subversive Activities Control Act of 1950, 50 U.S.C. 791(a), which 
provides for continuation of service of members until successor is ap- 


pointed and qualified 
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APPOINTMENTS—Continued 
Status 

‘*TAPER’”’ 

Retired officer of Regular component of armed services who was 
given “TAPER” appointment (temporary appointment pending estab- 
lishment of register) to full-time civilian position without any time limit, 
under which he was eligible for within grade increases and could be 
reassigned to any position to which has original appointment could have 
been made, is not temporary employee under sec. 201(c) of Dual Com- 
pensation Act, 5 U.S.C. 5532, so as to be entitled to 30-day exemption 
from reduction in retired pay applicable to temporary employment---_- 

APPROPRIATIONS 
Apportionment 
Unused funds 
Reapportionment 

Unused funds apportioned to State for operation of School Breakfast 
Program and Nonfood Assistance Program authorized by Child Nutrition 
Act of 1966, properly may be further apportioned in accordance with 
formula provided in sec. 4 of National School Lunch Act, 42 U.S.C. 
1753, for initial apportionment of appropriated funds, absent evidence 
of contrary intent in legislative history of Lunch Act. However, sec. 4 
formula applying to School Breakfast Program only when fiscal year 
appropriation exceeds limitation prescribed, lesser amount having been 
appropriated for 1967 fiscal year, any unused 1967 funds are not available 
for further apportionment under sec. 4 formula until remaining States 
have been given opportunity to share in unused funds up to sum they 
would have been entitled to receive had prescribed limitation not subject 
to sec. 4 formula been appropriated for program 
Augmentation 

Gifts, ete. 

Reimbursement for travel, subsistence, and other expenses to an 
officer or employee officially directed to participate in convention, 
seminar, or similar meeting sponsored by “associations of regulated 
industries” for mutual interest of Govt. and association may be charged 
to employing agency’s appropriation. However, in absence of statutory 
authority to accept gifts, any augmentation of agency’s appropriation 
by acceptance of gift or donation would be unauthorized 

Property loss or damage collections 

Under rule that receipts collected from common carrier for value of 
Government property lost or damaged in transit are for credit to mis- 
cellaneous receipts, unless specifically otherwise authorized by law, or 
recovery comes within exception in 21 Comp. Dec. 632, as amplified, 
to effect that where freight bill for shipment in which property damage 
or loss occurred is in excess of cost of repairs, or replacement, amount 
deducted from bill to cover such costs remains in appropriation, amounts 
withheld from carrier’s freight bills other than one for shipment in 
which damage occurred may not be transferred from miscellaneous 
receipts to “no-year” fund account charged with original cost of property 
and costs of repair, “no-year”’ fund not overcoming general rule and 
exception to rule; therefore, amount recovered for property damage 
may not be deposited to augment “‘no-year’’ account 
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APPROPRIATIONS—Continued 
Availability 
Advance payments. (See Payments, advance) 
Expenses incident to specific purposes 
Privately owned property improvement 
In absence of such statutory authority as Pub. L. 89-115, approved 
Aug. 9, 1965, authorizing for limited period of time research contracts 
with provision for needed related facilities, criteria established in 42 
Comp. Gen. 480 must be strictly complied with in order not to contravene 
general rule that appropriated funds may not be used for permanent 
improvement of privately owned property, criteria requiring that 
research contemplated be necessary to accomplish purposes of appro- 
priation, that contractor selected possess the most adequate facilities, 
personnel, and professional proficiency, that climate, if important to 
research, be ideally suitable for project, that cost of permanent improve- 
ments must be nominal in comparison with total contract cost, and 
improvements will not be useful or beneficial to contractor after 
completion of contract 
New projects 
Preliminary administrative functions prior to appropriations therefor 
New duties imposed upon National Science Foundation under National 
Sea Grant College and Program Act of 1966 are so related to basic re- 
search and education purposes of National Science Foundation, that 
expenditures incident to new program, which were approved too late to 
permit submission of request for appropriations before adjournment of 
89th Cong., may be defrayed from appropriations currently available to 
Foundation 
Plastic holder for credentials 
Costs for engraved plastic holder containing employee’s credentials 
which is to be presented to career employee at retirement may be con- 
sidered expenses for honorary recognition of employees’ service within 
meaning of Government Employees Incentive Awards Act, 5 U.S.C. 
4501, and, therefore, such expenses may be paid_- 
Private property improvement, repair, etc. (See Property, private, 
Federal funds for improvements, repairs, etc.) 
Federal aid to States. (See States, Federal aid, grants, etc.) 
Federal grants, etc., to other than States. (See Funds, Federal grants, 
etc., to other than States) 
Obligation 
Medical cost 
Simplification of procedure for providing fee-basis outpatient treat- 
ment and other medical services to veterans with service-connected 
disabilities by furnishing eligible veterans with identification (ID) cards 
for presentation to physician is approved, ID card to contain expiration 
date, veteran’s name, signature, claim number and disabilities, together 
with dollar limitation on medical costs and billing instructions, thereby 
permitting medical costs to be charged to appropriation current at time 
invoice is accepted by qualified employee, resulting in savings to Govt. 
through elimination of offer and acceptance concept under old procedure 
which created obligation on Govt. to pay at time medical services were 
performed 
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APPROPRIATIONS—Continued 

Specific v. general 

Rentals in District of Columbia 

General statutory authority in sec. 11(e) of National Science Founda- 
tion Act of 1950, as amended, 42 U.S.C. 1870(e), conflicting with 40 
U.S.C. 34 prohibiting rental of space in Dist. of Columbia for use of 
xovt., absent prior appropriation for purpose, hotel accommodations 
rented in District by National Science Foundation may not be paid 
from appropriated funds, and prohibition in 40 U.S.C. 34 not overcome 
by statement in budget justification where appropriation act did not 
authorize rental expenditure, specific statutory prohibition prevails 
over general administrative authority conferred by sec. 11(e) of 1950 
act on Foundation 


BIDDERS 

Preference 

Invitation canceled and procurement negotiated 

Upon cancellation of invitation for bids because only two acceptable 
technical proposals received under first step of two-step procurement 
indicated competition had been inadequate to insure reasonable prices, 
negotiation of procurement under 10 U.S.C. 2304(a) (10) is not required 
by statute, regulation, or decision to be limited to two firms submitting 
technical proposals under canceled procurement on basis of time and 
money expended by bidders to demonstrate technical competency 
during first step of proposed procurement in view of fact that other 
bidders participating in future negotiations would be required to demon- 
strate competency 
Qualifications 

Administrative determinations 

Finality 

Administrative determination that contractor is capable of producing 
in accordance with contract requirements is question of fact that is 
accepted by GAO in absence of evidence determination was based 
upon error, fraud or favoritism, and determination by contracting 
officer based on affirmative preaward survey that low bidder is respons- 
ible bidder therefore will not be questioned 

Propriety 

Contracting officer who is satisfied that proposed contractor is quali- 
fied on basis that although tooling necessary to perform contract had 
not been acquired at time of preaward survey, arrangements for tooling 
will have been completed by time of contract performance, that change 
in place of performance is result of change in workload and not indi- 
cation of nonresponsibility, and that contractor who experienced prior 
difficulties on similar contract is presently capable of performing, has 
legitimately exercised discretionary powers, and contracting officer’s 
finding contractor was responsible not having been arbitrary, capricious 
or without substantial basis of fact, any later determinations as to 
contractor's ability to meet delivery dates is for determination by 
contracting officer, who can terminate contract for default if necessary - 





BIDDERS—Continued 
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Qualifications—Continued 
As bid evaluation factor 
Common carrier used by bidder 
In evaluation of f.o.b. origin bids, use of preferential rates offered 
to Govt. by common carriers pursuant to sec. 22(1) of Interstate Com- 
merce Act, 49 U.S.C. 22, is required under par. 1—-1313 of Armed Serv- 
ices Procurement Reg. without evaluating responsibility of carrier, 
who possessing certificate of public necessity from Interstate Commerce 
Commission is presumed to be fit, willing and able to perform in accord- 
ance with requirements, rules and regulations of commission 
Delivery capabilities 
While determination of bidder responsibility is primarily an adminis- 
trative function that will not be disturbed by GAO absent showing 
that determination is arbitrary, capricious, or without substantial basis 
in fact, prior delinquencies of whatever nature on part of bidder should 
be one of important factors considered in determining present responsi- 
bility, especially in case where earliest possible delivery of procurement 
is stated to be crucial_______-- att . ‘ 
License requirement 
Bidders not licensed prior to bidding 
Fact that bidders offering to purchase radioactive machine tools were 
not licensed to decontaminate tools before submitting bids did not 
preclude consideration of bids under invitation providing that 
“if successful’ bidder must possess license authorizing him to receive 
by-product material, and requirement concerning responsibility of 
prospective contractors and not responsiveness of bids, awards 
made under invitation are valid. However, license requirement must 
be met by successful bidders prior to removal of equipment. 
Subcontractor but not prime contractor licensed 
Under invitation for sale of radioactive machine tools requiring bidders 
“if successful” to be licensed to decontaminate tools, prospective 
purchasers who arrange for performance of decontamination process 
by licensed subcontractors prior to bidding are qualified and 
responsible bidders that are eligible for contract awards in absence 
of either statutory or contractual prohibition precluding sub- 
contracting to meet license requirement, and whether decontamina- 
tion process is affected by prime contractor or through services of 
subcontractor, prime contractor is responsible to Govt. for per- 
formance of contract 
Time for compliance 
The rule that matters relating to responsibility of bidder which do not 
affect prices, quantity and quality of procurement and which are 
not prejudicial to other bidders may be furnished after bid opening 
is equally applicable in surplus sales disposal where statutory 
authority for sale is similar to statutory authority for procurement 
of supplies and services. Therefore, under sales invitation requiring 
purchasers of radioactive machine tools to be licensed to decon- 
taminate tools—requirement concerning  responsibility—time for 
compliance with license requirement may be as late as time for 
performance. However, award conditioned on purchaser obtaining 
license prior to removal of equipment, in event condition is not 
met contract is void ab initio 
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BIDDERS—Continued 

Qualifications—Continued 

Security clearance 

Under invitation soliciting bids on both 1-year and 3-year procurement 
basis to furnish guard services by personnel cleared for security, although 
rejection of low single year procurement bid for failure to obtain security 
clearances within week between initiation of preaward survey and con- 
tract date was unreasonable in view of time element, uncertainty that 
clearances were required by contract date, and need for security clearance 
actions to await facility clearance, award of contract on 3-year basis 
will not be canceled, protest to award having been untimely delayed, and 
preparation and clarification of unsuccessful bid having contributed to 
its rejection. However, future procurements will clarify security obliga- 
tions of prospective contractors 

Where security clearance of personnel is required, bids on proposals 
should be solicited in ample time, and contain sufficiently definite 
statements, to enable prospective contractors to take whatever action 
is necessary to establish their ability to satisfy requirements respecting 
responsibility for and timeliness of initiating security clearance pro- 
cedures, and making arrangements for employment of required cleared 
personnel prior to award of contract 


Small business concerns 
Nonreferral for certification justification 
Administrative determination delays 
Rejection of low bid without referral to Small Business Admin. 
(SBA) as prescribed by par. 1-705.4, Armed Services Procurement Reg. 


because of urgency of procurement does not affect legality of award to 
next low responsive, responsible offeror, matter coming within purview 
of par. 1-705.4(c)(iv) permitting exception to SBA certificate of com- 
petency procedures, notwithstanding contracting officer delayed 
approximately 1 month after receiving adverse preaward survey on low 
bidder before issuing written determination of nonresponsibility and 
written nonreferral certificate required by par. 1-705.4(c) (iv), regulation 
imposing no time limitation on contracting officer for arriving at deter- 
mination of bidder nonresponsibility. However, to avoid possible cir- 
cumvention of Small Business Act, amendment of regulation is desirable - 
Responsibility v. bid responsiveness 

Under specifications requiring minimum page print production guar- 
antee, failure of low bidder to execute guarantee clause is omission 
that goes to responsiveness of bid and not to responsibility of bidder, 
and verbal assurance of low bidder after bid opening of intent to comply 
with production requirement not having been for consideration, con- 
tract award to low bidder should be canceled, guarantee of compliance 
with at least minimum production requirement affecting not only 
quantity of work to be delivered, but possibly also price, and nonre- 
sponsive bid not constituting offer for acceptance, permitting low bid 
to be made responsive after bid opening was tantamount to permitting 
bidder to submit new bid 
Small business concerns. (See Contracts, awards, small business con- 

cerns) 
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BIDS 

Acceptance time limitation 

Extension 

After expiration 

Award of contract to low bidder who after expiration of 60-day bid 
acceptance period extended bid acceptance time is valid award, bidder 
willing to accept award on basis of bid as submitted having waived 
right to refuse to perform under contract award, and waiver of time 
limitation not compromising integrity of competitive bidding system 
or prejudicing only other bidder, rejection of all bids and cancellation 
of invitation is not required bake etok 

Failure of contracting officer to request extension of bid acceptance 
period from only other bidder under invitation for bids, whose bid 
price greatiy exceeded that of low bidder does not violate par. 2-404.1(c) 
of Armed Services Procurement Reg. relating to requesting time ex- 
tensions from bidders should administrative difficulties be encountered 
after bid opening which might delay award beyond bidders’ acceptance 
periods, and contracting officer having duty to request extension of 
bid acceptance time only from ‘ 
so much higher in price than acceptable low bid is not within scope 


‘several lowest bidders,’’ second low bid 


of regulation sie a ks 
Responsiveness of bid 

Under invitation for bids requiring bid to remain available for accept- 
ance by Govt. for at least 60 days, bid offering 30-day acceptance period 
is nonresponsive bid that may not be corrected. To permit bidder to 
change, add to, or delete material provision after bid opening would be 
tantamount to submission of new bid and, therefore, only bid mistake 
in responsive bid may be corrected. Extension of bid acceptance time 
provided under par. 2—404.1(c) of Armed Services Procurement Reg. 
for delays arising due to administrative difficulties experienced after 
bid opening, or allowed incident to bid protest, may not be employed 
to defeat requirement that bid in order to be considered for award 
must comply with terms of invitation 

Failure to comply 

Invitation for bids providing that failure to read instructions will be 
at risk of bidder, and prescribing 60-day bid acceptance period unless 
otherwise indicated, where reference to clause 712 of bid schedule— 
mandatory 60-day bid acceptance provision—did not cite page number, 
and bid schedule failed to list clauses numerically and contained clause 
requiring offer of definite acceptance period, is not ambiguous invitation, 
bidder having responsibility to request prebid interpretation of invita- 
tion. Therefore, offer of 30-day bid acceptance period for required definite 
period of 60 or more days having been nonresponsive to invitation, bid 
may not be considered for award 


Alternative 

Multitechnical proposals 

Erroneous approval of alternate items of equipment offered in addition 
to basic proposals under step 1 of 2 step advertised procurement en- 
couraging bidders to submit multiple technical proposals does not preclude 





INDEX DIGEST 


BIDS—Continued 

Alternative—Continued 

Multitechnical proposals—Continued 
consideration of low multiple technical proposals containing alternate 
items, accepted technical proposals containing different types of equip- 
ment in lieu of first or recommended choices being akin to offering 
“essentially different technical approaches’ prescribed by par. 
2-503.1(a)(x) of Armed Services Procurement Reg. Therefore, deviation 
of alternate offerings from what is generally understood to be “multiple 
technical proposals,’”’ cured by unqualified acceptance, procurement 
agency having invited separate bids on acceptable proposals, has option 
of electing alternate desired 
Bid form 

Failure to enclose in sealed envelope 

Evidence submitted by low bidder stating that bid was among doc- 
uments sent by certified mail in envelope which procuring activity reports 
contained only transmittal letter and brochure but no bid does not estab- 
lish that envelope containing bid was received by procuring activity so as 
te be sufficient to overcome prima facie showing of nonreceipt of bid by 
procuring office 

Variances in terms 

Provision of specification to effect that when total amounts shown on 
price breakdown sheet and bid form differ bid form prevails is not for 
application where information sheet submitted with bid is considered 
additional to price breakdown sheet and modification of bid price. Nor 
would provision be for application if additional sheet were to be con- 
sidered cost breakdown modification, bidder having even if not conform- 
ing with bid form requirements indicated intent to modify its bid. There- 
fore, fact that invitation provides that one amount is to prevail over 
another amount is not always critical factor 
Bid shopping. (See Contracts, subcontracts, bid shopping) 
Brand name or equal. (See Contracts, specifications, restrictive, par- 

ticular make) 
Buy American Act 

Foreign product determination 

Packaging not manufacturing 

In evaluation of 50% factor favoring domestic articles which is imposed 
by pars. 6-102.2 and 6—104.4 of Armed Services Procurement Reg. to 
alleviate impact on Nation’s balance of international payments—flow of 
gold—bottling and packaging in U.S. of tablets manufactured from 
sulfadiazine secured from foreign source is not manufacturing process 
within meaning of Buy American Act, 41 U.S.C. 10a-d, whether fur- 
nished by contractor, subcontractor, or materialman, so as to remove 
foreign-end product from restrictions of act, process of packaging or 
packing manufactured-end articles for Govt. use, or placing of articles 
into storage containers which serve no special function in use of article 
not being considered additional ‘‘manufacturing’’ process. Therefore, 
sulfadiazine tablets, a foreign article under act, cannot be transformed 
into American item by being put into American bottles. Overrules 43 
Comp. Gen. 306. 
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BIDS—Continued 

Competitive system 

Ambiguous bids 

Reservation to Govt. in invitation to bid of right to make award to 
responsive bidder offering closest delivery time to required delivery date 
when no responsive bid meeting delivery date specified is received is 
ambiguity, provision not meeting standards of sec. 1—1.316—2(c) of 
Federal Procurement Regs., as bidder is left to guess at extent of devia- 
tion which will satisfy Govt., and reservation detrimental to competi- 
tive bidding system, reserved right of Govt. should be eliminated from 
bid form. 41 Comp. Gen. 599, modified _ _ - 2 beers 

Defective specifications 

Although ordinarily invitation for bids providing erroneous drum 
weight for evaluation of f.o.b. origin bids would be considered defective, 
requiring readvertisement of invitation, as erroneous weight would not re- 
flect true cost to Govt. of destination delivery, factor essential in select- 
ing low bidder, where under invitation for delivery to two destinations, 
upon correction of weight defect to one destination competition is not 
adversely affected, award may be made to low bidder remaining low 
after correction; however, correction of drum weight error to second 
destination adversely affecting another bidder, that portion of invitation 
should be canceled and procurement resolicited with guaranteed shipping 
weight requirement included in reissuance of invitation for bids i 

Exclusion of brand name manufacturer 

Although assignment of priority designation permits use of “public 
exigency” exception to formal advertising authorized by 10 U.S.C. 2304 
(a) (2) without further justification, and contracting officer has consider- 
able discretion to determine extent of negotiation consistent with exigency 
of situation, failure to solicit quotations from manufacturer of equip- 
ment specified in brand name or equal provision of invitation for pro- 
curement reserved for smal] business concerns without giving manu- 
facturer opportunity to protest size classification that excluded considera- 
tion of its brand name product was inconsistent with 10 U.S.C. 2304(g) 
and par. 3-202. 2, Armed Services Procurement Reg., maximum compe- 
tition required not having been obtained due to failure to solicit proposal 
from brand name manufacturer_-_-____--___------------ oueeee 600 

Exclusion of current contractors 

Determination and notification subsequent to issuance of invitation 
for bids to preclude contractors with whom orders had been placed for 
piece of equipment essential to operation of Bonneville Power Admin. 
(BPA) project from current procurement in order to diversify purchases 
and test performance reliability of available equipment on market is 
within broad authority of BPA Administrator to improve Bonneville 
power system, and 16 U.S.C. 832g prescribing manner in which supplies 
are to be purchased not limited by any other advertising statutes, 
“opportunity for competition” provision of section was met by bids 
received from other than precluded contractors. Although invitation 
should have provided notice that equipment of same type on order 
would be unacceptable, no one having been prejudiced by omission, 
there is no objection to rejection of bid of precluded contractor 
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BIDS—Continued 
Competitive System—Continued 

Federal Supply System misuse 

Under Federal Supply Schedule (ISS) contract imposing $50,000 limi- 
tation on orders and listing two suppliers of film inspection machines, 
purchase by Army of higher priced only commercial item on FSS by 
splitting requirements into several orders to avoid limitation—manda- 
tory on defense agencies even though not obligated to use FSS—violates 
basic concepts of competitive bidding and in effect is sole-source negotia- 
tion without finding required by 10 U.S.C. 2310, notwithstanding there 
is no prohibition against purchase of commercial item eunsidered essential 
even when it is believed that formal solicitation of bids would elicit 
responsive offers from other than one remaining, but unsatisfactory 
FSS source. However, to protect interests of Govt., proper procedure 
would have been to negotiate procurement under 10 U.S.C. 2304(a) (10) 
on basis that it was impracticable to obtain competition 

Government-owned equipment use 

Acceptance of proposal made by bidder on urgently needed procure- 
ment during presolicitation conference to use rent-free Govt-owned 
facility already in its possession under another Govt. contract, without 
amending solicitation to inform bidders that use of Govt-owned facility 
would be permitted, subject to par. 13-402 of Armed Services Procure- 
ment Reg. requiring evaluation factor to be established to eliminate 
competitive advantage from rent-free use of Govt. property, was not 
prejudicial to bidder who did not have use of Govt. plant available to 
produce procurement, even though there is no excuse for failure of 
contracting officer to advise all bidders that use of Govt-owned facility 
would be permitted 

Although competitive advantage to be gained by bidder furnished or 
permitted to use Govt. property or facilities was to be offset, bidders 
should have been advised in advance, pursuant to sec. 13-506 of Armed 
Services Procurement Reg., of offsetting evaluation factors so factors 
could be taken into account in preparing bids. However, even though 
bidder was not advised of offsetting evaluation factors that would have 
affected its estimate of competitor’s bid, bidding competition was not 
invalid, failure to disclose offsetting factors not having given successful 
bidder improper competitive advantage 

Impracticable to obtain competition 

Negotiation of procurement. (See Contracts, negotiation, compe- 
tition, impracticable to obtain) 

Inadequacy of drawings, technical data, etc. 

Cancellation of invitation for bids to permit revision of delivery 
schedule on urgently needed trucks and subsequent negotiation of 
sole-source procurement with contractor delinquent under current con- 
tracts although justified on basis that formal Determinations and 
Findings authorized sole-source procurement pursuant to 10 U.S.C. 
2304(a)(18) and (a)(14), as contractor even though incapable of meeting 
revised schedule could produce equipment sooner than any other bidder, 
and as time did not permit updating of inadequate drawings that had 
been modified to conform with production drawings of contractor, 
award violates letter and spirit of procurement statutes and regulations, 
and future procurements, after review of suitability of modified draw- 
ings, should be secured on competitive basis 


277-066 O-68—60 
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BIDS—Continued 

Competitive systems—Continued 

Inadequacy of drawings, etc.—Continued 

Fact that contracting officer of procuring agency, under par. 14-205 
of Armed Services Procurement Reg. is required to obtain from using 
activity approval for waiver of specification deviations that are reported 
by inspector, was unaware of inadequacy of data package until too 
late to have effect in current procurement does not justify sole-source 
procurement situation created by contractor under other procurements 
by means of unilateral specification changes, and subsec. (d) of par. 
1-1202, which provides for mandatory use of applicable Federal or 
coordinated military specifications, requiring revision of inadequate 
specifications “to obviate necessity for repeated departures from speci- 
fications,’”’ noncompliance with par. 1-1202(d) was prejudicial to other 
bidders 

Multi v. single year procurement 


Small business v. large business concerns 

Under invitation soliciting bids on two bases, one mandatory for 
single years’ procurement, other optional for 3-program years, where 
price escalation clause for labor increases, cancellation charges in event 
funds are not available for procurement of multi-year basis, and option 
to Govt. to increase procurement requirements are not considered in 
evaluation of bids, award on multi-year basis that is determined to be 
lower than cost of award for total requirements based on lowest single- 
year price is not prejudicial to small business concerns, nor detrimental 
to competitive bidding system, small business concerns having submitted 
multi-year as well as single-year bids at competitive prices-- 

Award of multi-year contract to large business concern where small 
business concern was low bidder on single-year procurement require- 
ments under invitation soliciting bids on both bases was not prejudicial 
to small business concern, nor did award subvert integrity of procure- 
ment process, submission by small business concerns of both multi-year 
and single-year bids evidencing multi-year procedure encouraged small 
business concerns to compete with large business concerns for items 
on which high start-up costs might normally keep small business concern 
from bidding on single-year basis 

Needs v. competition 

Determination and notification subsequent to issuance of invitation 
for bids to preclude contractors with whom orders had been placed for 
piece of equipment essential to operation of Bonneville Power Admin. 
(BPA) project from current procurement in order to diversify purchases 
and test performance reliability of available equipment on market is 
within broad authority of BPA Administrator to improve Bonneville 
power system, and 16 U.S.C. 832g prescribing manner in which supplies 
are to be purchased not limited by any other advertising statutes, 
“opportunity for competition” provision of section was met by bids 
received from other than precluded contractors. Although invitation 
should have provided notice that equipment of same type on order 
would be unacceptable, no one having been prejudiced by omission, there 
is no objection to rejection of bid of precluded contractor 
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BIDS—Continued 

Competitive Systems—Continued 

Two-step procurement 

Competition sufficiency 

Discontinuing two-step procurement procedure pursuant to par. 3- 
210.2(iii), Armed Services Procurement Reg., and negotiating contract 
with firm whose specifications for only technically acceptable equipment 
offered had been used to draft first step of procurement to define minimum 
needs of Govt. was not improper, anticipated participation of manu- 
facturers that could match major advancements made in equipment 
not having resulted, and although failure of two-step advertising effort 
generated sole-source procurement, intent of procedure was not to 
eliminate competition, notwithstanding competition under first step 
may have been restricted to some extent, nor to circumvent difficult 
task of sole-source justification _-- - -- 
Delivery provisions 

Evaluation. (See Bids, evaluation, delivery provisions) 
Deviations from advertised specifications. (See Contracts, specifications, 

deviations) 
Discarding all bids 

Changed conditions, etc. 

Compatibility of new with existing equipment 

Compliance with compatibility of equipment requirement in perform- 
ance type specifications for expansion of coaxial switching system, where 
end result desired was indicated without including designs particularly 
describing each component, and bidders were not required to submit 
descriptive literature, engineering data, or any indication of how specifi- 
cations would be met, must be determined before equipment offered 
by low bidder may be accepted. If function to be served by whole system 
can be met with equipment which need not be compatible, then all bids 
should be rejected and procurement readvertised to reflect this determi- 
nation, and future bidders should be required to submit enough infor- 
mation to provide basis for evaluating equipment offered against needs 
of Govt 

Competition insufficient 

Upon cancellation of invitation for bids because only two acceptable 
technical proposals received under first step of two-step procurement 
indicated competition had been inadequate to insure reasonable 
prices, negotiation of procurement under 10 U.S.C. 2304(a) (10) 
is not required by statute, regulation, or decision to be limited to 
two firms submitting technical proposals under canceled procurement on 
basis of time and money expended by bidders to demonstrate technical 
competency during first step of proposed procurement in view of fact 
that other bidders participating in future negotiations would be required 
to demonstrate competency 

Where negotiation of contract is justified under more than one of 
numbered exceptions in 10 U.S.C. 2304(a), GAO will not ordinarily 
substitute its judgment for that of contracting agency, and therefore 
after cancellation of invitation for bids by contracting officer because 
substantial difference in bid prices received indicated competition had 
been inadequate to insure reasonable price, fact that contract was 
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BIDS—Continued 
Discarding all bids—Continued 
Competition insuficient—Continued 
negotiated under sec. 2304(a)(10)—impracticable to obtain competition 
by advertising—rather than sec. 2304(a)(15), providing for negotiation 
after advertising when head of agency determines bid prices unreasonable, 
will not be questioned, notwithstanding negotiation under sec. 
2304(a)(15) would have been justified, substantial difference between 
bid prices supporting assumption specifications were inadequate to 
obtain competition by formal advertising 
Late bid opened 
Although inadvertent opening of late bid was unfortunate and put 
bidder to expense of securing adequate financing, that alone does not 
justify disregarding injunction of par. 2-404.1 of Armed Services Procure- 
ment Reg. against withholding award from lowest responsible and re- 
sponsive bidder without compelling reason to reject all bids and cancel 
OR ict iricccnogunieteannn said alas tia Stas hile da sek mt 
Readvertisement justification 
Expired wage rates 
Cancellation and readvertising of painting procurement after bid 
opening on basis of expiration of minimum wage determinations without 
requesting extension of determinations was warranted to satisfy Govt.’s 
needs and to give all bidders equal opportunity where specifications 
revised to include samples and testing of paint, and liquidated damages 
affected bid prices, and absent fixing of amount or rate of liquidated 
damages in mandatory requirement prescribed by par. 18-113 of Armed 
Services Procurement Reg., inclusion of liquidated damages provision 
was necessary. However, in future contracting officers should request 
extension of wage determinations pursuant to par. 18—704.2(a)(3), as 
soon after bid opening as it is recognized that it will not be feasible to 
make award before expiration of wage rates included in specifications__ 
Specifications defective 
Partial invitation cancellation 
Although ordinarily invitation for bids providing erroneous drum 
weight for evaluation of f.o.b. origin bids would be considered defective, 
requiring readvertisement of invitation, as erroneous weight would not 
reflect true cost to Govt. of destination delivery, factor essential in 
selecting low bidder, where under invitation for delivery to two destina- 
tions, upon correction of weight defect to one destination competition 
is not adversely affected, award may be made to low bidder remaining 
low after correction; however, correction of drum weight error to second 
destination adversely affecting another bidder, that portion of invitation 
should be canceled and procurement resolicited with guaranteed shipping 
weight requirement included in reissuance of invitation for bids 
Subcontracting listing requirements 
Invitation providing that prime contractors list specialty sub- 
contractor(s) for fabrication and setting of architectural cast stone, but 
defining “Specialty Subcontractor” as firm skilled in “installing items 
required by contract,” and providing for installation of movable metal 
partitions without specifying that subcontractor is required to be 
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BIDS—Continued 

Discarding all bids—Continued 

Specifications defective—Continued 

Subcontracting listing requirements—Continued 

specialty subcontractor, able to perform all or specified portion of work 
with own forces, is considered an ambiguous invitation having resulted 
in one bidder listing manufacturer’s agent as subcontractor for partitions, 
another bidder listing itself as specialty subcontractor, and failure to 
list as specialty subcontractor the second-tier subcontractor to be used 
by listed fabricator stone specialty subcontractor to set stone. Therefore, 
specifications having been defective, bids or quotations should be re- 
solicited under provisions clearly and definitely setting out requirements 
for listing subcontractors 
Evaluation 

Alternate bases bidding 

Evaluation criteria 

Notwithstanding Letter Request for Technical Proposals on automated 
material handling system authorized and encouraged offerors to submit 
new designs and different basic approaches but omitted evaluation criteria 
required by par. 2-503.1, Armed Services Procurement Reg. for evaluat- 
ing any new design or different approach submitted, acceptance of low 
proposal will not be questioned, prospective contractors having been 
informed that acceptability of proposals presenting new designs or 
different approaches would be dependent upon fulfillment of basic 
requirements of specifications rather than full compliance with detail; 
however, future requests for proposals describing acceptable conventional 
type system, with prescribed evaluation criteria, and soliciting multiple 
or alternate proposals presenting new designs and different approaches 
should set forth specific criteria required by par. 2—503.1 for evaluation 
of new designs and different approaches 

Cost limitations 

In evaluating low bid for construction of bachelor officers’ quarters 
and mess under invitation imposing statutory limitation on cost of 
quarters, contracting officer properly considered as price deduction 
amount shown on only one of two otherwise similar sheets that accom- 
panied bid and which were submitted in addition to required price 
breakdown sheet, and modified price exceeding cost breakdown ceiling 
prescribed for quarters, ‘‘all other work” item being out of line with 
other bids and Govt.’s estimate, contracting officer properly requested 
review and permitted modification of original cost breakdown and, 
therefore, contract awarded is valid 

The unbalance between cost of constructing officers’ quarters and 
other work contemplated produced by permitting low bidder to modify 
its original cost breakdown to meet statutory limitation imposed on 
construction cost of quarters, spotlights error in statement of costs 
but does not come within purview of par. 18—-110(c) of Armed Services 
Procurement Reg. providing protection against bidders unbalancing 
bids with view to overloading costs of other work so that costs on work 
governed by given dollar limitation will come within limitation, and 
mod ification of cost breakdown permitted was proper 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions 
Acceptance of other than required date 
Reservation to Govt. in invitation to bid of right to make award 
to responsive bidder offering closest delivery time to required delivery 
date when no responsive bid meeting delivery date specified is received 
is ambiguity, provision not meeting standards of sec. 1—-1.316-2(c) of 
Federal Procurement Regs., as bidder is left to guess at extent of de- 
viation which will satisfy Govt., and reservation detrimental to com- 
petitive bidding system, reserved right of Govt. should be eliminated 
from bid form. 41 Comp. Gen. 599, modified 
Carrier responsibility 
In evaluation of f.o.b. origin bids, use of preferential rates offered to 
Govt. by common carriers pursuant to sec. 22(1) of Interstate Commerce 
Act, 49 U.S.C, 22, is required under par. 1-1313 of Armed Services Pro- 
curement Reg. without evaluating responsibility of carrier, who possess- 
ing certificate of public necessity from Interstate Commerce Commission 
is presumed to be fit, willing and able to perform in accordance with 
requirements, rules and regulations of commission.._......------------ 
Consolidation of shipments 
Consolidation of shipments of Govt-furnished property from two 
diverse points in U.S. to Canadian contractor not required by invitation 
nor pars. 1-1307 and 1—-1308 of Armed Services Procurement Reg., pre- 
scribing consolidation of small shipments into carload or truckload lots 
at or near point of origin to provide for delivery in larger quantities at 
lower rate and normal storage-in-transit arrangements, contracting 
officer properly did not consider consolidation in bid evaluation, for with 
no guarantee two shipments would arrive at consolidation point on or 
about same time, storage-in-transit arrangement under which carrier 
retained control of one shipment awaiting delivery of second and stored 
retained shipment free of charge for undetermined period of time is not 
within contemplation of par. 1-1308 
Currency differentials 
The 3-percent currency differential savings on shipments between 
Canada and U.S. is not for consideration in evaluation of bids where 
invitation provides for f.o.b. origin delivery under Govt. Bill of Lading 
(GBL) prescribing payment at destination—prepayment of transpor- 
tation charges prohibited by 31 U.S.C. 529—and contains no provision 
for prepayment of transportation charges by contractor or subcontractor. 
However, currency differential is for application to shipments of Govt- 
furnished property shipped from U.S. to plant of Canadian contractor 
under GBL requiring payment of transportation charges at Canadian 
destination in Canadian funds 
Desired and later cutoff dates 
Although award to low bidder offering delivery within 90 to 120 
days after receipt of order under invitation which, ambiguous as to 
whether maximum delivery schedule of 90 days was desired or whether 
offer of later delivery date would be without prejudice to evaluation of 
bid, inadequately informed bidders of standards their bids had to satisfy 
will not be disturbed as cancellation of award made to lowest bidder in 
good faith would not be in best interests of Govt., future invitations, 
when early delivery is not essential, should provide desired delivery 
date and later cutoff date 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions—Continued 
Erroneous 
Weight 

Although ordinarily invitation for bids providing erroneous drum 
weight for evaluation of f.o.b. origin bids would be considered defective, 
requiring readvertisement of invitation, as erroneous weight would not 
reflect true cost to Govt. of destination delivery, factor essential in 
selecting low bidder, where under invitation for delivery to two desti- 
nations, upon correction of weight defect to one destination competition 
is not adversely affected, award may be made to low bidder remaining 
low after correction; however, correction of drum weight error to second 
destination adversely affecting another bidder, that portion of invita- 
tion should be canceled and procurement resolicited with guaranteed 
shipping weight requirement included in reissuance of invitation for 
bids 

Freight rates 
Erroneous 

Although correction of erroneous freight rates used by contracting 
officer displaces low bidder, contracting officer having in good faith 
relied upon transportation experts in his evaluation, and low bidder 
having no knowledge of error, contract voidable at option of Govt. 
need not be canceled due to high priority rating assigned to procurement 

“Helmet days” 

Where record shows reasonable basis for conclusion of contracting 
officer to award contract to second low bidder proposing more favorable 
overall delivery schedule on procurement of helmets for which public 
exigency existed and which was negotiated pursuant to 10 U.S.C. 
2304(a)(2), award made will not be disturbed simply because different 
method of evaluation—‘‘helmet-days’’—may have resulted in different 
conclusion, authority granted by sec. 2304(a) (2) to negotiate procurement 
because of critical importance of early delivery contemplating possibility 
of award to bidder offering best delivery schedule, even if not best price; 
however, administrative agency in future procurements should take 
steps to assure use of most meaningful and appropriate method for 
evaluation of competing delivery schedules 

Time limitation 

Under invitation providing maximum period of 210 days for delivery 
of final instruction manuals, submission of preliminary manuals “early 
enough to assure compliance with the contract delivery schedule,” 
30 days for review, and that desired 90 days for submission of manuals 
will control unless alternate time is specified, bid offering delivery in 
180 days in alternate time space is nonresponsive bid, for it would be 
impossible to submit preliminary manuals on maximum 180th day, 
allow 30 days for review, make corrections, and deliver final manuals 
within maximum delivery time of 210 days. Therefore, notwithstanding, 
general statement that preliminary manuals should be submitted early, 
contracting officer is required to construe alternate time of 180 days 
specified by bidder for delivery of manuals as definite offer that is in- 
compatible with maximum delivery date for final manuals 
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BIDS—Continued 
Evaluation—Continued 
Factors other than price 
Personnel 
Under invitation soliciting bids on both 1-year and 3-year procurement 
basis to furnish guard services by personnel cleared for security, although 
rejection of low single year procurement bid for failure to obtain security 
clearances within week between initiation of preaward survey and 
contract date was unreasonable in view of time element, uncertainty 
that clearances were required by contract date, and need for security 
clearance actions to await facility clearance, award of contract on 
3-year basis will not be canceled, protest to award having been untimely 
delayed, and preparation and clarification of unsuccessful bid having 
contributed to its rejection. However, future procurements will clarify 
security obligations of prospective contractors_ -- - -- Rib wen alan teen 841 
Government equipment, etc. 
Equalization of competitive advantage 
Although competitive advantage to be gained by bidder furnished or 
permitted to use Govt. property or facilities was to be offset, bidders 
should have been advised in advance, pursuant to sec. 13-506 of 
Armed Services Procurement Reg., of offsetting evaluation factors so 
factors could be taken into account in preparing bids. However, even 
though bidder was not acvised of offsetting evaluation factors that 
would have affected its estimate of competitor’s bid, bidding competition 
was not invalid, failure to disclose offsetting factors not having given 
successful bidder improper competitive advantage- ee gcanieret - 578 
Failure to indicate use 
Acceptance of proposal made by bidder on urgently needed procure- 
ment during presolicitation conference to use rent-free Govt-owned 
facility already in its possession under another Govt. contract, without 
amending solicitation to inform bidders that use of Govt-owned facility 
would be permitted, subject to par. 13-402 of Armed Services Procure- 
ment Reg. requiring evaluation factor to be established to eliminate 
competitive advantage from rent-free use of Govt. property, was not 
prejudicial to bidder who did not have use of Govt. plant available to 
produce procurement, even though there is no excuse for failure of 
contracting officer to advise all bidders that use of Govt-owned facility 
WONT DE INN: on oooh 555 cnn cececc.- 
Information after bid opening 
Notwithstanding preliminary sample of not less than one square 
yard of cheesecloth submitted with low bid met specification require- 
ments, bid was properly rejected on basis ten-pound sample submitted 
after bid opening did not satisfy Govt.’s specialized needs. As require- 
ment in invitation that only bidders meeting preliminary sample test, 
which eliminated consideration of unqualified bidders, would be re- 
quired to furnish larger sample for purpose of determining cheesecloth 
offered had persistent quality needed by Govt., was not prejudicial to 
low bidder, and did not result in unfair competition, even though it 
would have been desirable to evaluate bids without requesting further 
information, failure of larger sample submitted with low bid to satisfy 
specifications qualified bid, material deviation that may not be waived-- 
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BIDS—Continued 

Evaluation—Continued 

Multi v. single year procurements 

Under invitation soliciting bids on two bases, one mandatory for 
single years’ procurement, other optional for 3-program years, where 
price escalation clause for labor increases, cancellation charges in event 
funds are not available for procurement on multi-year basis, and option 
to Govt. to increase procurement requirements are not considered in 
evaluation of bids, award on multi-year basis that is determined to be 
lower than cost of award for total requirements based on lowest single- 
year price is not prejudicial to small business concerns, nor detrimental to 
competitive bidding system, small business concerns having submitted 
multi-year as well as single-year bids at competitive pric 

Option reserved to Govt. to increase single-year or first-year quantity 
of three program years procurement by 100 percent at stipulated unit 
price or lower, expanded to 50 percent optional increase on second and 
third program years requirements that is not factor in bid evaluation 
does not justify single-year award any more than multi-year award, and 
fact that in event of single-year award, option would afford Govt. ade- 
quate protection should its requirements increase during contract year prop- 
erly was not for consideration in determining to make award on multi- 
year, lower cost basis rather than to low bidder on single-year procure- 
ment, solicitation of bids for less than known requirements with intent of 
exercising option to fill requirements tending to result in higher unit 


Where prior to authorizing use of multi-year procurement method, 
determination is made that lower prices could not reasonably be antici- 


pated under annual buys by reason of continuity of production or elim- 
ination of repetitive substantial start-up costs, and that design and 
specifications of item would not change to extent that would involve 
major impact on contract price, criteria in par. 1-322.1(c) of Armed Serv- 
ices Procurement Reg. has been met and determination, absent evidence 
of error, is proper 

Options 

Failure to bid on all option increments 

Failure of bidder to quote price for option increment under invitation 
warning that bidders must bid on all items may not be classed as mistake 
under par. 2—406.3 of Armed Services Procurement Reg., and even if 
inadvertent, omission is material deviation which depriving Govt. of 
substantive and valuable right to increase quantities justifies bid rejec- 
tion, notwithstanding quoted basic quantity price could be used for any 
option quantity awarded at time basic quantity is awarded, as that price 
could not be used for option quantities awarded after date of initial 


Patent royalty payments 

Regulatory procedure issued under authority of 42 U.S.C. 2473(b) (3), 
proposing to secure preprocurement license from patent holder and pay 
royalty to holder if patented item is procured from unlicensed source, 
amount of royalty to be considered in bid evaluation, is approved for 
trial period, future problems for resolution on basis of experience gained 
under procedure, and as all potential procurement sources will be solicited 
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Evaluation—Continued 

Patent royalty payments—Continued 
under procedure, purpose of 28 U.S.C. 1498, to assure Govt. private 
industry resources unfettered by private patent rights will not be re- 
stricted, rather, proposal to add license fee to bid or quotation of un- 
licensed supplier represents more realistic approach in determining most 
advantageous price to Govt. for item than possible when infringement 
Ge CS BEE BRE i itive ieee diane dcawuntscWlcbodons 

Qualified bids. (See Bids, qualified) 
Failure to furnish something required. (See Contracts, specifications, 

failure to furnish something required) 
Forms 

Bid forms. (See Bids, bid form) 
Guarantees 

Failure to execute 

Production guarantee 

Under specifications requiring minimum page print production guaran- 
tee, failure of low bidder to execute guarantee clause is omission that goes 
to responsiveness of bid and not to responsibility of bidder, and verbal 
assurance of low bidder after bid opening of intent to comply with pro- 
duction requirement not having been for consideration, contract award to 
low bidder should be canceled, guarantee of compliance with at least 
minimum production requirement affecting not only quantity of work to 
be delivered, but possibly also price, and nonresponsive bid not constitut- 
ing offer for acceptance, permitting low bid to be made responsive after 
bid opening was tantamount to permitting bidder to submit new bid_- 
Late 

Identification of bid erroneous 

Low bid timely received in appropriate Govt. office, which contained 
in envelope identified as submitting bid under another invitation was 
not opened until after time scheduled for opening of bids, nevertheless, 
is eligible for award, bona fide error having been made by bidder, and 
contracting officer properly having disregarded possibility that bid 
might have been deliberately mislabeled in attempt to gain some ad- 
vantage, and acceptance of bid consummating valid and binding con- 
tract, there is no reasonable basis for terminating contract_..........-- 

Invitation mailing requirements 

Noncompliance 

Late quotations on proposed cost-plis-a-fixed fee negotiated contract 
which were not sent by registered or certified mail as required by Re- 
quest for Proposals pursuant to par. 3-506(d) of Armed Services Pro- 
curement Reg. may not be considered even though proof of mailing 
can be established by other means, late bid rules having been made 
applicable to quotations by par. 3-506(f), although quotation is not 
offer which can be accepted by Govt. to form binding contract, and 
rules making no exception for cost-plus-a-fixed fee contracts, reasonable 
cut-off date being necessary even in cases with little or no competition, 
quotations, neither technically competent nor low in price, may not be 
considered on basis of “extreme importance’ to Govt.; therefore, strict 
compliance with certified or registered mail requirement, reasonable 
and necessary constituting higher degree of proof than postmark of 
limited evidentiary valie, requires rejection of late quotations_-_------ 
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BIDS—Continued 

Late—Continued 

Mail delay evidence 

Bidder not responsible 

Failure to fully comply with par. 2-303 of Armed Services Procure- 
ment Reg. providing for obtaining evidence of timely mailing prior to 
consideration of late bid does not require cancellation of award, subse- 
quent investigation producing sufficient evidence to show that late 
receipt of bid was occasioned by post office using first-class mail when 
bidder paid for and requested airmail transportation, and error beyond 
control of bidder, fact that bid envelope was not marked airmail should 
not be given undue weight 

Certified mail 

When certified mail receipt fails to show ink entry of time bid is 
mailed and initials of postal employee receiving item and responsible 
for entry as required by par. 2—303.3(b) of Armed Services Procurement 
Reg., bid is considered to have been mailed last minute of date shown 
in postmark on receipt, 5 p.m., and as bid so mailed would not arrive 
until after bid opening, it does not qualify for consideration as late bid, 
even though letter from post office tends to establish timely mailing, 
requirements of par. 2—303.3(b), only acceptable evidence for certified 
mail, not having been satisfied 

Opening of bid effect 

Although inadvertent opening of late bid was unfortunate and put 
bidder to expense of securing adequate financing, that alone does not 
justify disregarding injunction of par. 2—404.1 of Armed Services Pro- 
curement Reg. against withholding award from lowest responsible and 


responsive bidder without compelling reason to reject all bids and cancel 
invitation 


Public opening 

When bidder is not responsible for late arrival of his bid, and bid 
is made available for public inspection to same extent as other bids 
received, public opening of late bid is not required under 10 U.S.C. 
2305(¢c), as integrity of bidding system is fully protected upon estab- 
lishing late arrival of bid was due to no fault of bidder, and by making 
bid available for public inspection 

Telegraphic modifications 

Mishandling by Government 

Telegraphic bid price modifications displacing low bid, which were 
received after opening of bids for construction of nursing home unit 
at Veterans Admin. Hospital may be considered, bidder having for- 
warded modifications sufficiently early to have been timely delivered, 
and although observance of lunch hour at Western Union Office that 
delayed delivery is condition of service bidder should have anticipated, 
fact that telegrams received at hospital over teletype machine approx- 
imately 15 minutes before scheduled bid opening time were not com- 
municated immediately to bid office but were delivered via routine 
mail facilities constitutes mishandling by Govt. within meaning of 
sec. 1-2.303—2 of Federal Procurement Regs_._..-.------------------ 

Normal v. abnormal delay 

Second telegraphic modification increasing bid price, as did first 
telegraphic modification, bid remaining low bid, which was delayed 
by “jam up” of Western Union lines and delivered after bids were 
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BIDS—Continued 
Late—Continued 
Telegraphic modifications—Continued 
Normal v, abnormal delay—Continued 
opened, low bidder confirming bid price, as increased by both tele- 
grams, may not be considered under rule that bidder must anticipate 
business volume and bear responsibility for late arrival when unable 
to establish handling of message was other than routine; therefore, 
second increase in price disregarded, confirmation of bid price as 
increased by both telegrams may not be considered, and mistake 
appearing to have been made by bidder, sec. 1-2.406 of Federal 
Procurement Regs. dealing with mistakes in bid should be followed 
and bidder requested to verify bid price as increased by first tele- 
graphic modification, and any allegation of error made by bidder 
processed in accordance with regulation..__........-- ntCebadvetnmusen 
Letter Requests for Technical Proposals 
Two-step procurement, (See Bids, two-step procurement) 
Mistakes 
Allegation after award. (See Contracts, mistakes) 
Identification of bid 
Low bid timely received in appropriate Govt. office, which contained 
in envelope identified as submitting bid under another invitation 
was not opened until after time scheduled for opening of bids, never- 
theless, is eligible for award, bona fide error having been made by 
bidder, and contracting officer properly having disregarded possi- 
bility that bid might have been deliberately mislabeled in attempt 
to gain some advantage, and acceptance of bid consummating valid 
and binding contract, there is no reasonable basis for terminating 
ickctccsstnantien (tradenames 
Nonresponsive bids 
Bid acceptance time 
Under invitation for bids requiring bid to remain available for accept- 
ance by Govt. for at least 60 days, bid offering 30-day acceptance 
period is nonresponsive bid that may not be corrected. To permit 
bidder to change, add to, or delete material provision after bid 
opening would be tantamount to submission of new bid and, there- 
fore, only bid mistake in responsive bid may be corrected. Extension 
of bid acceptance time provided under par. 2-404.1(c) of Armed 
Services Procurement Reg. for delays arising due to administrative 
difficulties experienced after bid opening, or allowed incident to bid 
protest, may not be employed to defeat requirement that bid in 
order to be considered for award must comply with terms of 
invitation 
Failure to bid on all option increments 
Failure of bidder to quote price for option increment under invitation 
warning that bidders must bid on all items may not be classed as mistake 
under par. 2—406.3 of Armed Services Procurement Reg., and even if 
inadvertent, omission is material deviation which depriving Govt. of sub- 
stantive and valuable right to increase quantities justifies bid rejection, 
notwithstanding quoted basic quantity price could be used for any option 
quantity awarded at time basic quantity is awarded, as that price could 
not be used for option quantities awarded after date of initial award... 
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BIDS—Continued 

Mistakes—Continued 

Unit price error obvious 

Delivery costs reversed 

Under invitation for delivery of items f.o.b. destination to two widely 
separate destinations, reversal of unit prices for two destinations is ob- 
vious clerical error that is within purview of par. 2—406.2 of Armed Serv- 
ices Procurement Reg. as contracting officer is able to ascertain intended 
bid on basis of bid alone without need for reference to any extraneous 
advice and, therefore, he is authorized to correct transposition of unit 
prices that had been stated in reverse for two destinations 

Verification of bid price 

Second telegraphic modification increasing bid price, as did first tele- 
graphic modification, bid remaining low bid, which was delayed by “jam 
up” of Western Union lines and delivered after bids were opened, low 
bidder confirming bid price, as increased by both telegrams, may not be 
considered under rule that bidder must anticipate business volume and 
bear responsibility for late arrival when unable to establish handling of 
message was other than routine; therefore, second increase in price disre- 
garded, confirmation of bid price as increased by both telegrams may not 
be considered, and mistake appearing to have been made by bidder, sec. 
1—2.406 of Federal Procurement Regs. dealing with mistakes in bid should 
be followed and bidder requested to verify bid price as increased by first 
telegraphic modification, and any allegation of error made by bidder 
processed in accordance with regulation 
Modification 

Price breakdown to effect statutory limitation 

In evaluating low bid for construction of bachelor officers’ quarters 
and mess under invitation imposing statutory limitation on cost of 
quarters, contracting officer properly considered as price deduction 
amount shown on only one of two otherwise similar sheets that ac- 
companied bid and which were submitted in addition to required price 
breakdown sheet, and modified price exceeding cost breakdown ceiling 
prescribed for quarters, ‘all other work’”’ item being out of line with other 
bids and Govt.’s estimate, contracting officer properly requested review 
and permitted modification of original cost breakdown and, therefore, 
contract awarded is valid.................-.... awenesennenenants quale 

The unbalance between cost of constructing officers’ quarters and other 
work contemplated produced by permitting low bidder to modify its 
original cost breakdown to meet statutory limitation imposed on con- 
struction cost of quarters, spotlights error in statement of costs but does 
not come within purview of par. 18-110(c) of Armed Services Procure- 
ment Reg. providing protection against bidders unbalancing bids with 
view to overloading costs of other work so that costs on work governed 
by given dollar limitation will come within limitation, and modification 
of cost breakdown permitted was proper 
Multi-year 

Large v. small business concerns 

Under invitation soliciting bids on two bases, one mandatory for 
single years’ procurement, other optional for 3-program years, where 
price escalation clause for labor increases, cancellation charges in event 
funds are not available for procurement on multi-year basis, and option 
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BIDS—Continued 

Multi-year—Continued 

Large v. small business concerns—Continued 
to Govt. to increase procurement requirements are not considered in 
evaluation of bids, award on multi-year basis that is determined to be 
lower than cost of award for total requirements based on lowest single- 
year price is not prejudicial to small business concerns, nor detrimental 
to competitive bidding system, smal] business concerns having submitted 
multi-year as well as single-year bids at competitive prices 

Award of multi-year contract to large business concern where small 
business concern was low bidder on single-year procurement require- 
ments under invitation soliciting bids on both bases was not prejudicial 
to small business concern, nor did award subvert integrity of procure- 
ment process, submission by small business concerns of both multi-year 
and single-year bids evidencing multi-year procedure encouraged small 
business concerns to compete with large business concerns for items on 
which high start-up costs might normally keep small business concern 
from bidding on single-year basis 
Multiple 

Technical proposals 

Alternate bidders 

Erroneous approval of alternate items of equipment offered in addi- 
tion to basic proposals under step 1 of 2 step advertised procurement 
encouraging bidders to submit multiple technical proposals does not 
preclude consideration of low multiple technical proposals containing 
alternate items, accepted technical proposals containing different types 
of equipment in lieu of first or recommended choices being akin to offering 
“essentially different technical approaches” prescribed by par. 
2-503.1(a)(x) of Armed Services Procurement Reg. Therefore, devia- 
tion of alternate offerings from what is generally understood to be 
“multiple technical proposals,” cured by unqualified acceptance, pro- 
curement agency having invited separate bids on acceptable proposals, 
has option of electing alternate desired-_-...-...---.---.-.-.-------- 
Options 

Evaluation. (See Bids, evaluation, options) 

Multi v. single year procurements 

Option reserved to Govt. to increase single-year or first-year quantity 
of three program years procurement by 100 percent at stipulated unit 
price or lower, expanded to 50 percent optional increase on second and 
third program years requirements that is not factor in bid evaluation 
does not justify single-year award any more than multi-year award, and 
fact that in event of single-year award, option would afford Govt. 
adequate protection should its requirements increase during contract 
year properly was not for consideration in determining to make award 
on multi-year, lower cost basis rather than to low bidder on single-year 
procurement, solicitation of bids for less than known requirements with 
intent of exercising option to fill requirements tending to result in higher 
EG TONE ac vcr nmswendwcccuntacncesscbRWessbibeel sueecdeak 
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BIDS—Continued 
Oral 
Procedure 
Assignment of high priority designation to procurement does not of 
itself justify oral, including telephonic, solicitation of proposals or 
quotations permitted pursuant to par. 3-501(c)(ii) of Armed Services 
Procurement Reg. and, therefore, documentation considered prerequisite 
to oral solicitation, as well as prior approval of oral solicitation at level 
higher than contracting officer may not be disregarded 
Patents, etc., item 
Preproduction licenses 
Regulatory procedure issued under authority of 42 U.S.C. 2473(b) (3), 
proposing to secure preprocurement license from patent holder and pay 
royalty to holder if patented item is procured from unlicensed source, 
amount of royalty to be considered in bid evaluation, is approved for 
trial period, future problems for resolution on basis of experience gained 
under procedure, and as all potential procurement sources will be 
solicited under procedure , purpose of 28 U.S.C. 1498, to assure Govt. 
private industry resources unfettered by private patent rights will not 
be restricted, rather, proposal to add license fee to bid or quotation 
of unlicensed supplier represents more realistic approach in determining 
most advantageous price to Govt. for item than possible when infringe- 
ment damages are not considered 
Peddling 
Subcontracts. (See Contracts, subcontracts, bid shopping) 
Prices 
Disclosure 
Negotiated procurement. (See Contracts, negotiation, disclosure 
of prices, etc.) 
Propriety 
Award of cost-plus-a-percentage-of-cost time and materials purchase 
order—a contracting basis violating 41 U.S.C. 254(b)—after disclosure 
of competitor’s quotation—procedure contrary to sec. 1-3.805-1(b) of 
Federal Procurement Regs.—and permitting revision downward of 
price by bidder, should be canceled and procurement made in accordance 
with sec. 1-3.406-1 of regulations, providing methods to be employed 
in procurements to be made on time and materials basis 
Discrepancies 
Price sheet and bid form 
Provision of specification to effect that when total amounts shown on 
price breakdown sheet and bid form differ bid form prevails is not for 
application where information sheet submitted with bid is considered 
additional to price breakdown sheet and modification of bid price. Nor 
would provision be for application if additional sheet were to be con- 
sidered cost breakdown modification, bidder having even if not conform- 
ing with bid form requirements indicated intent to modify its bid. 
Therefore, fact that invitation provides that one amount is to prevail 
over another amount is not always critical factor. 
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BIDS—Continued Page 
Qualified 
Descriptive literature 
Acceptance of bid qualified by descriptive literature binds bidder 
only to furnish what was described in literature and as it would not be 
proper to ignore literature even though it should not have been required, 
invitation including defective descriptive literature clause that is 
prejudicial to other bidders should be canceled and procurement re- 
RING cctacinentndds demise Slates eC SAE Ui eas ce eens 1 
Progress payments 
Under invitation for bids that did not provide for progress payments 
although contract performance time would exceed 6 months, low bid 
conditioned in transmittal letter by request for progress payments was 
properly rejected as nonresponsive. However, in view of mandatory 
requirement in par. E~504.1 of Armed Services Procurement Reg. for 
progress payments if contract performance time exceeds 6 months or 
material impact is made on working funds of contractor, excluding 
progress payment provision from invitation on basis no bids were 
expected from small business concerns and that there would be no 
material impact on working capital of large business concern prevented 
full and free competition to disadvantage of Govt. and procurement 
should be readvertised__.......-.---- ee ee ¥ abe Ze 368 
Responsiveness v. bidder responsibility 
Under specifications requiring minimum page print production guaran- 
tee, failure of low bidder to execute guarantee clause is omission that goes 
to responsiveness of bid and not to responsibility of bidder, and verbal 
assurance of low bidder after bid opening of intent to comply with pro- 
duction requirement not having been for consideration, contract award 
to low bidder should be canceled, guarantee of compliance with at least 
minimum production requirement affecting not only quantity of work 
to be delivered, but possibly also price, and nonresponsive bid not con- 
stituting offer for acceptance, permitting low bid to be made responsive 
after bid opening was tantamount to permitting bidder to submit new 
hl on domes: cblelece eri itivews. bose c god .cdsaundsiidenols 856 
Samples. (See Contracts, specifications, samples) 
Signatures 
Bid unsigned. (See Bids, unsigned) 
Small business concerns. (See Contracts, awards, small business con- 
cerns) 
Specifications. (See Contracts, specifications) 
Subcontracts 
Bid shopping. (See Contracts, subcontracts, bid shopping) 
Two-step procurement 
Discontinued and contract negotiated 
Bidder preference 
Upon cancellation of invitation for bids because only two acceptable 
technical proposals received under first step of two-step procurement 
indicated competition had been inadequate to insure reasonable prices, 
negotiation of procurement under 10 U.S.C. 2304(a)(10) is not required 
by statute, regulation, or decision to be limited to two firms submitting 
technical proposals under canceled procurement on basis of time and 
money expended by bidders to demonstrate technical competency during 
first step of proposed procurement in view of fact that other bidders par- 
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BIDS—Continued Page 
Two-step procurement—Continued 
Discontinued and contract negotiated—Continued 
Bidder preference—Continued 
ticipating in future negotiations would be required to demonstrate compe- 
tency. UitebCbuedbvade bd teu edts Punkned andawacn diwiediaebid 360 
Propriety 
Discontinuing two-step procurement procedure pursuant to par. 
3-210.2(iii), Armed Services Procurement Reg., and negotiating contract 


with firm whose specifications for only technically acceptable equip- 
ment offered had been used to draft first step of procurement to define 
minimum needs of Govt. was not improper, anticipated participation 
of manufacturers that could match major advancements made in equip- 
ment not having resulted, and although failure of two-step advertising effort 
generated sole-source procurement, intent of procedure was not to elimi- 
nate competition, notwithstanding competition under first step may 
have been restricted to some extent, nor to circumvent difficult task of 
sole-source justification 

Generally 

Use of two-step formal advertising procedure prescribed by par. 
2-501 et seq. of Armed Services Procurement Reg. in lieu of negotiating 
under par. 3-211.2, for procurement of research and development con- 
tract pursuant to authority in 10 U.S.C, 2304(a)(11), would be neither 
feasible nor practicable where exact nature and extent of development 
work and method of accomplishment cannot be established in advance 
and work contemplated is subject to improvisation and changes based 
on offeror’s approach prior to establishment of firm contract require- 
ments, and procurement having been obtained on competitive basis 
to maximum practicable extent, determination to negotiate under 10 
U.S.C, 2304(a)(11) was proper and under 10 U.S.C, 2310(b) determina- 
CE Pe ecient one a ne aak Renee dutt oe 885 

Technical proposals 

Alternative proposals 
Evaluation criteria 

Notwithstanding Letter Request for Technical Proposals on auto- 
mated material handling system authorized and encouraged offerors to 
submit new designs and different basic approaches but omitted evalu- 
ation criteria required by par. 2-503.1, Armed Services Procurement 
Reg. for evaluating any new design or different approach submitted, 
acceptance of low proposal will not be questioned, prospective contractors 
having been informed that acceptability of proposals presenting new 
designs or different approaches would be dependent upon fulfillment of 
basic requirements of specifications rather than full complianee with 
detail; however, future requests for proposals describing acceptable 
conventional type system, with prescribed evaluation criteria, and 
soliciting multiple or alternate proposals presenting new designs and 
different approaches should set forth specific criteria required by par. 
2-503.1 for evaluation of new designs and different approaches-----.-- 34 

Disclosure 

Under Letter Request for Technical Proposals (LRFTP), request 
of bidder after opening of bids but prior to award, to inspect both 
second step bids and first step technical proposals of lower bidders 
to determine bidder responsiveness to specifications was properly 
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BIDS—Continued 


Two-step procurement—Continued 

Technical proposals—Continued 

Disclosure—Continued 

denied, contracting officer at request of low bidder obliged to safe- 
guard technical proposals against disclosure to unauthorized persons, 
notwithstanding noncompliance with marking procedures prescribed 
by par. 3-507.1, Armed Services Procurement Reg., LRETP not speci- 
fying manner in which offerors should designate confidential material 
or data submitted with proposals, and responsiveness of low proposal 
under step two procedure not affected by continued exercise of confi- 
dential privileges reasonably afforded step one proposal, material 
marked in accordance with par. 3-507.1 remaining confidential during 
step two processes, different rule is not required for material restricted 
Oy Ce adh es Siege ctente cee re deeb e i A abs Lene 08s 

Publication of names of firms submitting acceptable technical pro- 
posals in first step of two-step formal advertised procurement although 
not required under par. 1—1003.6(a)(2), Armed Services Procurement 
Reg. when it is determined by contracting agency that publication is 
not in Govt.’s interest or subcontracting opportunities do not exist, 
had firm submitting bid under Letter Request for Technical Proposals 
identified request for list of responsive step one offerors as attempt 
to obtain subcontracting procedures, contracting agency would have 
informed firm that step one offerors did not propose to use its equipment_ 

Multiple 
Alternate proposals 

Erroneous approval of alternate items of equipment offered in addition 
to basic proposals under step 1 of 2 step advertised procurement en- 
couraging bidders to submit multiple technical proposals does not 
preclude consideration of low multiple technical proposals containing 
alternate items, accepted technical proposals containing different types 
of equipment in lieu of first or recommended choices being akin to 
offering “essentially different technical approaches’’ prescribed by par. 
2—503.1(a)(x) of Armed Services Procurement Reg. Therefore, deviation 
of alternate offerings from what is generally understood to be “multiple 
technical proposals,” cured by unqualified acceptance, procurement 
agency having invited separate bids on acceptable proposals, has option 
of electing alternate desired_......-.--! a ae al alla ites 
Unbalanced 

Propriety of unbalance 

The unbalance between cost of constructing officers’ quarters and 
other work contemplated produced by permitting low bidder to modify 
its original cost breakdown to meet statutory limitation imposed on 
construction cost of quarters, spotlights error in statement of costs 
but does not come within purview of par. 18-110(c) of Armed Services 
Procurement Reg. providing protection against bidders unbalancing 
bids with view to overloading costs of other work so that costs on work 
governed by given dollar limitation will come within limitation, and 
modification of cost breakdown permitted was proper. .-__-....-------- 


Page 
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Ze BIDS—Continued Page 
Unsigned 
Agent’s signature 
Although president of corporation who signed bid and price breakdown 
sheet did not sign or initial additional sheets submitted with bid to 
modify prices, omission is matter of form that may be waived in view of 
fact one of the sheets was signed by ostensible agent authorized by 
corporation to act in that capacity ...............-.--.-........--- 298 
BONDS 
Bid 
Failure to furnish. (See Contracts, specifications, failure to furnish 
something required, bid bond) 
Contract cancellation 
Premium cost recovery 
34 Premiums paid by contractor for performance and payment bonds 
furnished under contract subsequently canceled on ground it was not 
awarded to lowest responsive bidder as required by 41 U.S.C. 253(b) 
are not reimbursable to contractor, Govt. having received no benefits 
under invalid contract prior to cancellation, no right to payment of 
costs was created. While right to payment on quantum valebat or quantum 
| merutt basis is recognized, right predicated on theory it would be in- 
equitable for Govt. to retain benefit of labor of another without re- 
recompense, Govt. not having received any benefits under canceled 
34 contract, no recovery of bond premiums by contractor is in order 
BONNEVILLE POWER ADMINISTRATION 
Equipment 
Testing by spreading purchases 
Determination and notification subsequent to issuance of invitation 
for bids to preclude contractors with whom orders had been placed for 
piece of equipment essential to operation of Bonneville Power Admin. 
(BPA) project from current procurement in order to diversify purchases 
and test performance reliability of available equipment on market is 
within broad authority of BPA Administrator to improve Bonneville 
power system, and 16 U.S.C. 832g prescribing manner in which supplies 
are to be purchased not limited by any other advertising statutes, “‘op- 
portunity for competition” provision of section was met by bids received 
from other than precluded contractors. Although invitation should have 
7 provided notice that equipment of same type on order would be unaccept- 
able, no one having been prejudiced by omission, there is no objection to 
rejection of bid of precluded contractor 
BUILDINGS 
(See Public Buildings) 
BUY AMERICAN ACT 
Applicability 
Contractors purchases from foreign sources 
End product »v. components 
Under construction contract containing Buy American clause requiring 
use of domestic construction material, so defined when cost of compo- 
8 nents of material manufactured in U.S. exceeds 50 percent of cost of all 
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BUY AMERICAN ACT—Continued Page 

Applicability—Continued 

Contractors purchases from foreign sources—Continued 

End product v. components—Continued 

components brought to site for incorporation in building or work, use by 
subcontractor, without prior approval, of foreign motor costing less than 
50 percent of pump unit to which it was mounted and aligned for installa- 
tion in air-conditioning system does not violate Buy American clause of 
contract, assembled pump unit delivered to construction site constituting 
manufactured construction material, and cost of nondomestic component 
costing less than 50 percent, completed pump is within contract definition 
of “domestic construction material,’’ thereby entitling contractor to 
compensation for reasonable costs of replacing foreign motors ordered by 
en inthis hana iid oa sGadins tidtiiebeerelied sree 813 

Leases 

Buy American Act, dated Mar. 3, 1933, as amended, designed to accord 
preferential treatment in Govt. procurement to domestic manufacturers, 
producers and contractors, leasing of vehicles by Post Office Dept. pur- 
suant to 39 U.S.C. 2006 is subject to act, use of word “purchase’’ rather 
than “acquire” not excluding applicability of act to leases, legislative 
history although failing to mention leases evidencing congressional intent 
that available American-made products be used whether obtained by 
purchase or lease; however, only future lease agreements need apply pro- 
hibition against purchase of foreign manufactured articles where those of 
domestic manufacture are available. _................-...----.---..- 47 
Bids. (See Bids, Buy American Act) 
Contracts. (See Contracts, Buy American Act) 


CARRIERS 

Subsidy-type contracts 

To overcome lack of availability of public transportation to veterans 
hospital located in isolated area, Veterans Admin. to assure continua- 
tion of visits to veteran patients necessary for complete medical and 
hospital care prescribed by 38 U.S.C. 4101(a) may enter into subsidy- 
type agreement with private carrier under authority of 38 U.S.C. 213 
for regularly scheduled transportation services to hospital at guaranteed 
sum per annum, less amount of fares—fares commensurate with common 
carrier fares—collected from visitors and employees, Administration to 
establish adequate controls to insure proper accounting by carrier of 
RRR AS oe Di ec toe a cee acek EoWbage tise oUeos 


CERTIFYING OFFICERS 
Relief 
Erroneous payments 
Statutory prohibition 
Rental of conference rooms at several hotels in Dist. of Columbia 
for agency personnel use without specific appropriation of funds violates 
prohibition in 40 U.S.C. 34, and certifying officers responsible for rental 
payments may not be relieved of liability under 31 U.S.C. 82¢ on basis 
payments were certified as proper in good faith in reliance upon actions 
of those whom they had reason to believe were informed as to applicable 
legal requirements, record evidencing certifying officers either knew 
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CERTIFYING OFFICERS—Continued 
Relief—Continued 

Erroneous payments—Continued 

Statutory prohibition—Continued 

pertinent facts or that reasonable diligence and inquiry would have 
uneoveled fetitsiiccscnsn cae dunenus niaktiaas nc debhencckedeeson iis seabaainhtgl th 

Although under 31 U.S.C. 82c certifying officer may be relieved 
from liability when facts incident to improper payment are fully ap- 
preciated but transaction involved was consummated in good faith, 
certifying officers approving rental of hotel rooms in Dist. of Columbia 
for use of agency personnel without specific appropriation of funds, 
prohibited by 40 U.S.C. 34, may not be relieved of liability, sec. 8lc 
making relief available only when payment is not contrary to prohibi- 
tory statute, and collection actions against hotels receiving improper 
payments are required, 40 U.S.C. 34 constituting notice to all contractors 
or lessors of prohibition_......_.-- nbhatsEe ctededanwn’ Liciedatoe de 


CLAIMS 


Barred. (See Statutes of Limitation, claims) 
Contracts 

Assignments 

Validity of assignment 

Three claims by Govt. against construction contractor, who had 
made assignment of his contract rights, for payment for telephone 
services and concrete aggregate which were furnished by suppliers 
operating under cost-type contracts for same Govt. agency as construc- 
tion contractor and for damages for breach of contract are regarded as 
having arisen out of same transaction or contract for which assignment 
was made rather than independent of contract, and, therefore, claims 
are properly for set-off against funds due assignee____.......-.------ 
Doubtful 

Accounting officers rule 

Contract disputes claims 

The rule in Longwill and Charles cases, 17 Ct. Cl. 288 (1881); 19 id. 
316 (1884), that claims of doubtful validity should be referred to Court 
of Claims for adjudication or rejected leaving parties to prosecute them 
upon their own voluntary petitions is applicable to claims presented 
under contract disputes clause procedures since under Wunderlich Act, 
41 U.S.C. 321-322, administrative decisions on questions of law are 
not final and decisions on questions of fact are final only if they meet 
standards of review under such act................-...-.-.-------- 

Date of death 

Where exact hour or date of death of retired officer of uniformed 
services cannot be determined and official record reflects body of officer 
was found 121 days after release from active duty, death gratuity 
authorized by 10 U.S.C. 1476(a) to be paid to widow of officer dying 
within 120-day period after release from active duty may not be paid, 
and as neither statement of doctor signing death certificate that death 
could have occurred on 120th day nor any other document rebuts 
official record that death of officer occurred more than 120 days after 
release from active duty, matter is too doubtful to warrant payment of 
CO I wii hi dintncnndccdandcccdaisidcucceusqeenecnaessesacso™= 
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CLAIMS—Continued 


Evidence to support 
Administrative records contrary to allegations 
Acceptance of administrative statements 
Award of contract for research and development of weapons system 
under 10 U.S.C. 2304(a)(11) to other than low offeror—small business 
concern—who prior to issuance of request for proposals had submitted 
unsolicited proposal containing proprietary data will not be disturbed, 
offeror of low proposal in alleging improper disclosure of data only upon 
becoming aware that its solicited proposal would not be considered for 
award failing to meet position of courts that party to maintain proprie- 
tary rights in information must take reasonable action to prevent or sup- 
press unauthorized use of information, and scientific or engineering 
aspects of dispute lying outside competence of GAO, administrative 
denial of improper use of proprietary data must be accepted 
Doubts resolved in favor of Government 
In dispute over question of fact, evidence furnished by carrier casting 
some doubt on adequacy of packing methods used by shipper is not 
enough to set aside contrary conclusion in administrative report under 
rule of accounting officers of Govt. to accept administrative report as cor- 
rect in absence of sufficiently convincing contrary evidence 
Sufficiency 
Contractor who, incident to claim for additional costs because of delay 
in having site made available for commencement of work, was not shown 
to be behind in progress schedule for work until sometime after period of 
claim and who not only did not protest unavailability of site until 4 
months later but was found to have performed significant portions of 
work during period in question has not presented evidence to -ubstantiate 
NN i a a i 
Statutes of limitation. (See Statutes of Limitation, claims) 
CLOTHING AND PERSONAL FURNISHINGS 
Special clothing and equipment 
Furnishing in kind 
Administrative determination 
Cost of purchasing special uniforms by civilian nursing assistants and 
diet workers at Air Force Hospital is not reimbursable under 
5 U.S.C. 118g, authorizing special clothing and equipment in kind and 
not clothing or uniform allowance. Procurement of uniforms for em- 
ployees is matter within discretion of each base command, subject to 
availability of operational and maintenance funds, and fact that uniforms 
are not issued does not authorize employees to purchase them and to be 
reimbursed. Failure on part of management to furnish uniforms, or on 
part of employees to secure them, creates no obligation on Govt. to pay 
monetary allowance provided by 5 U.S.C. 2131 to employee purchasing 
uniforms, expenditure of personal funds constituting employee volunteer 
who may not be reimbursed from Govt. funds__.....-.-.------------ 
Uniforms. (See Uniforms) 
COLLEGES, SCHOOLS, ETC. 
Dependents of Government personnel 
Civilian overseas personnel, (See Officers and Employees, overseas, 
dependents, education) 
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COLLEGES, SCHOOLS, ETC.—Continued 
Work study programs Page 
Economic Opportunity Act 
Agency participation apart from grant agreement 
In connection with College Work-Study Program prescribed by 
Economic Opportunity Act of 1964, as amended, providing for part-time 
employment of students and authorizing Commissioner of Education to 
enter into grant agreements with institutions of higher education and to 
pay “Federal share” of 90 percent of cost of program, remaining 10 
percent of cost is not considered within purview of ‘Federal share’’ 
contribution and Federal agency, authorized as “public organization” 
to utilize work-study enrollees is not precluded from making payments 
under study program that are in addition to those made by Commis- 
sioner, provided no profit results to sponsoring institution _.........._- 115 
Unreimbursed administrative costs, such as social security taxes, 
compensation insurance and other standard contributions, relating to 
enrollees placed with Federal agencies in connection with College Work- 
Study Program authorized by Economic Opportunity Act of 1964, as 
amended may be paid by agencies in addition to 10-percent payment 
miade under grant agpetitemt.s.... 2 ss Sh ee eke eeu de cc dba 116 
Additional payments by Federal agencies employing students under 
College Work-Study Program prescribed by Economic Opportunity Act 
of 1964 may be made on flat percentage rather than actual cost basis, 
provided the records of institutions of higher education are periodically 
reviewed to assure appropriateness of payments being made and percent- 
ages adjusted where necessary to maintain reasonable long-term relation- 
ship between actual costs and payments___..........-..-.-.-------- 115 


1 COMMUNICATION FACILITIES 

Satellite telecommunication services 

Contracting prior to authorization 

While satellite telecommunication services may not be provided by 
Communications Satellite Corp. (COMSAT) to Defense Communica- 
tions Agency (DCA) unless and until authorization is granted by Federal 
Communications Commission (FCC)—determination not subject to 
review—there is no prohibition against DCA contracting with COMSAT 
for communications services under negotiation procedures in view of 
urgency of matter and fact that FCC has recognized special status of 
Govt. as “authorized user” of COMSAT facilities, has held that in na- 
tional interest COMSAT promptly would be authorized to provide service 
directly to Govt. at just and reasonable rates, and is free to exercise its 
statutory authority with respect to any contract Govt. may enter into 
with COMSAT, contract that will include permission for assignment to 
Gtie dr dapenal OF FEGONG GARTEN... ni ccnnncgnmnccnnscccencceuesense 89 


COMPENSATION 
Cost of living increases 
Dual Compensation Act effect. (See Compensation, double, concurrent 
military retired and civilian service pay, retired pay cost of living 
increases, Dual Compensation Act formula) 


Disability. (See Officers and Employees, death or injury, disability com- 
pensation) 
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COMPENSATION—Continued Page 
Double 
Concurrent civilian and active military service 
Incompatibility 
Officers and enlisted personnel serving on ‘extended active duty in 
uniformed services may not be employed during off-hours in civilian posi- 
tions which are paid for by appropriated funds, enactment on Aug. 19, 
1964 of Dual Compensation Act not having changed longstanding rule 
that active military service is incompatible with concurrent Federal 
CVE INR sk nc tae ce sad ies Jeske cde cc ciedticvods 400 
Concurrent military retired and civilian service pay 
Night differential 
As additional compensation of 10 percent received for night work 
does not constitute part of basic compensation of civilian employees 
of Govt., in applying dual compensation limitation in sec. 212 of Econ- 
omy Act of 1932, as amended, night differential paid to postal employees 
pursuant to 39. U.S.C. 3574, and to classified employees under sec. 301 
of Federal Employees Pay Act of 1945, as amended, is not for consid- 
eration in making adjustment required by sec. 212 in retired pay of 
members of uniformed services who hold civilian positions. __......-- 200 
Premium pay 
Annual premium pay allowed firefighters under sec. 401 of Federal 
Employees Pay Act of 1945, as amended, in lieu of other extra compen- 
sation for overtime, night or holiday duty is not regarded as basic 
compensation and, therefore, is not for inclusion in applying dual 
compensation limitation in sec, 212 of Economy Act of 1932, as amended, 
when making required adjustment in retired pay of members of uni- 
formed services employed as civilian firefighters............-...--.-.. 200 
Reduction in retired pay 
Retired officer of Regular component of armed services who was 
given “TAPER” appointment (temporary appointment pending estab- 
lishment of register) to full-time civilian position without any time limit, 
under which he was eligible for within grade increases and could be 
reassigned to any position to which his original appointment could have 
been made, is not temporary employee under sec. 201(c) of Dual Com- 
pensation Act, 5 U.S.C. 5532, so as to be entitled to 30-day exemption 
from reduction in retired pay applicable to temporary employment__-_-- 366 
Retired pay cost of living increases 
Dual Compensation Act formula 
Sec. 201(a) of Dual Compensation Act, 5 U.S.C. 5532(b), which 
prescribes percentage increases provided under 10 U.S.C. 1401la(b) to 
reflect changes in Consumer Price Index shall apply to $2,000 of retired 
or retirement pay not subject to reduction when member of Regular 
component of uniformed services holds civilian position, contemplating 
one base figure for given period to which cost of living percentage 
increases will apply cumulatively, 3.7 percent increase effective Dec. 1, 
1966 is for application to amount of $2,000 exempted from reduction, 
whether or not member became entitled to retired or retirement pay 
before or on and after Sept. 1, 1965, effective date of sec. 1401a(b), 
thus establishing as of Dec. 1, 1966, new basic figure of $2,074, to which 
future percentage increases will apply cumulatively. Therefore 45 
Comp. Gen. 164, effective as of Dec. 1, 1966, is overruled__....------- 549 
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COMPENSATION—Continued 


Double—Continued 

Concurrent military retired and civilian service pay—Continued 

Wage board employees 

When retired members of uniformed services are employed in prevail- 
ing rate positions, additional compensation they receive for night work is 
considered part of their base pay and, therefore, is for inclusion in making 
adjustment of retired pay required by dual compensation limitation 
prescribed in sec. 212 of Economy Act of 1932, as amended__.__..---- 


Waiver of retired pay 

Retired member of uniformed services receiving military retired pay to 
extent authorized by Dual Compensation Act, 5 U.S.C. 3102, while em- 
ployed as civilian who upon eligibility for civilian retirement may waive 
military retired pay and have military service added to civilian service for 
civil service retirement annuity purposes and military service at death 
credited in computing annuity payable to widow, may not under existing 
law in advance of civilian retirement execute waiver of military retired 
pay to be effective day before death or date of civilian retirement, which- 
ever comes first, as though he had not received military retired pay, in 
order that widow receive maximum civilian survivorship annuity__..-- 


Disability compensation and other pay, etc. (See Officers and Employ- 
ees, death or injury, disability compensation, etc., military retired 
pay) 

Downgrading 

Postal service employees. (See Compensation, postal service, down- 
grading) 

Experts and consultants. (See Experts and Consultants, compensation) 
Holidays 

Leave-without-pay status 

In order to attain status of annuitant on Dec. 31, 1966, and thus 
become entitled to 1 percent scheduled increment provided by sec. 1101 
of act of Oct. 11, 1962, for annuities commencing between Jan. 1 and 
Dec. 31, 1966, employee seeking disability retirement must be in leave- 
without-pay status as of close of business Friday, Dec. 30, 1966, for if in 
pay status through Dec. 30, last workday immediately preceding Mon- 
day, Jan. 2, 1967 holiday, employee would not qualify for increased 
retirement benefit under rule that employees have vested right to 
compensation for holiday when in pay status for full workday preceding 
NON 2 ict cdc chongadeakbudarddsnepadendaiandaaenn see 

To qualify for cost-of-living annuity increase prescribed by sec. 
1102 of act of Oct. 11, 1962 (5 U.S.C. 8340), which may become effective 
Jan. 1, 1967, employee seeking disability retirement must be in leave- 
without-pay status as of close of business Friday, Dec. 30, 1966, last 
workday immediately preceding Monday, Jan. 2, 1967 holiday, other- 
wise right to holiday compensation for holiday would deprive employee 
of cost-of-living annuity increase benefit on Jan. 1, 1967, assumed 
COCUVG GAGS OF IDGIERES Koos sn ceca ots ncie anncssensaecasesanee=on 


Premium pay 

Employees reporting at 8 a.m. at field office on holiday to receive 
instructions and study materials, performing less than 2 hours’ service 
before traveling by rented cars to station 160 miles distant, arriving 
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COMPENSATION—Continued Page 
Holidays—Continued 
Premium pay—Continued 
at 12 noon, who were not “regularly scheduled” to work on holiday 
are not within purview of 5 U.S.C. 5542(b) and, therefore, may not 
have travel time regarded as inseparable from work or as performed 
under arduous conditions to entitle them to holiday premium pay for 
hours between 8 a.m. and 12 noon. However, employees are entitled 
to minimum of 2 hours premium pay incident to duty performed at 
first field station and to basic rate of compensation for remaining hours 
of forenoon spent in traveling to second duty station............----- 293 


Military personnel. (See Pay) 
Night work 
Basic compensation determination 
As additional compensation of 10 percent received for night work 
does not constitute part of basic compensation of civilian employees 
of Govt., in applying dual compensation limitation in sec. 212 of Econ- 
omy Act of 1932, as amended, night differential paid to postal employees 
pursuant to 39 U.S.C. 3574, and to classified employees under sec. 301 
of Federal Employees Pay Act of 1945, as amended, is not for considera- 
tion in making adjustment required by sec. 212 in retired pay of members 
of uniformed services who hold civilian positions._............------- 200 
When retired members of uniformed services are employed in prevail- 
ing rate positions, additional compensation they receive for night work is 
considered part of their base pay and, therefore, is for inclusion in making 
adjustment of retired pay required by dual compensation limitation pre- 
scribed in‘sec. 212 of Economy Act of 1932, as amended__-_...-------- 200 


Overtime 
Actual work requirement 
Employees of U.S. Govt. Printing Office excused from duty on over- 
time Saturdays to receive medical treatment for injuries occurring in line 
of duty, whese compensation is fixed under “‘Kiess Act” (44 U.S.C. 40), 
are not entitled to overtime compensation prescribed by 5 U.S.C. 5544 
for excused time, as authority for payment of overtime compensation for 
all hours of employment, officially ordered or approved in excess of 8 
hours a day or 40 hours a week, contemplates actual performance of duty 
I nn a nc hime cen Perret eee See 


Premium pay 
Employees in Moslem countries 

Overseas employees who regularly work on Sunday in country that 
observes Friday as its day of rest and worship and who have Friday and 
Saturday off from duty are nevertheless entitled to premium pay for 
work on Sunday under sec. 405(c) of Federal Employees Salary Act of 
1966, 5 U.S.C. 5545, which specifically authorized premium pay for any 
regularly scheduled work performed between midnight Saturday and 
midnight Sunday, and entitlement to such premium pay is not affected by 
customs of country in which service is performed_-_....---.----------- 660 


Sunday work regularly scheduled. (See Compensation, premium pay, 
Sunday work regularly scheduled) 
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Page COMPENSATION—Continued Page 
Part-time employees 
Overtime, premium pay, etc. 
Although part-time employees who work on Sunday are not entitled 
to premium pay authorized in sec. 405 of Federal Salary and Fringe 
Benefits Act of 1966, legislative history of provision evidencing that 
only full-time employees whose regularly scheduled 5-day workweek 
includes Sunday are intended to be covered by act, they are entitled to 
overtime compensation for hours worked in excess of 8 hours per day, 
sec. 404 of act providing overtime benefits not restricting benefits to 
293 T-ATG GOO a io oo on okt dee tA nto cece dale ete 337 
Severance pay 
Maximum severance pay entitlement of part-time employees under 
Federal Employees Salary Act of 1965, upon involuntary separation from 
Govt. service is arrived at by multiplying their basic weekly compen- 
sation (hourly rate times regular hours of service) times 52 weeks_____- 664 
Periodic step increases 
Temporary promotions 
Employees who qualify for within-grade salary advancements while 
temporarily promoted to higher positions may be paid within-grade 
salary increases under temporary promotions, provided they have 
200 permanent status in position from which promoted, on basis that such 
employees temporarily promoted from permanent positions are to be 
distinguished from employees initially appointed to temporary positions 722 
Postal service 
Adjustments 
200 Step level advancements 
Junior employees’ promotion dates 
In making adjustments required by sec. 402(a) of Federal Salary 
and Fringe Benefits Act of 1966, authorizing Postmaster General to 
advance postal field service senior employee promoted between July 9, 
1960 and Oct. 13, 1962, who on effective date of sec. 402(a)—July 30, 
1966—although in same position is in lower step level than junior 
employee at same post office who had been promoted to same position 
“on or after Oct. 13, 1962,’’ junior employees promoted on Oct. 13, 1962, 
through July 30, 1966, must be considered, phrase ‘on or after Oct. 13, 
1962” in sec. 402(a)(2) having replaced “since Oct. 13, 1962” in 39 
U.S.C. 3552(d)(2) formerly prescribing advancement of senior postal 
TE GAIIORE iin ok icin khan anckentaunssnhuennananeaien ade 384 
Fact that junior employee in postal field service currently PFS—9, 
step 10, was promoted from PFS-8 to PFS-9 on Oct. 13, 1962, prior to 
conversion on same date to PFS-9, step 9, under Postal Employees 
Salary Act of 1962, does not change effective date of promotion, and 
requirement of sec. 402(a) of Federal Salary and Fringe Benefits Act of 
1966, that promotion of junior employee occur ‘“‘on or after Oct. 13, 
1962” was met and senior employee in same craft at same post office, 
currently PFS-9, step 9, promoted from PFS-7 to PFS-8 between 
60 July 9, 1960 and Oct. 13, 1962 (June 9, 1962), sec. 402(a) requirement, 
and converted on Oct. 13, 1962 under 1962 act to PFS-8, step 9, and 
promoted on Nov. 9, 1963 from PFS-8 to PFS-9, is entitled to step 
10, PFS~-9, grade and step level of junior employee__.-.-...---------- 384 
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COMPENSATION—Continued 


Postal service—Continued 
Adjustments—Continued 
Step level advancements—Continued 
Leave without pay status effect 
Senior employee in postal field service who because periodic step 
increase is deferred on account of leave without pay status does not 
attain same step level as junior employee in same grade at same post 
office is not entitled to step level adjustment required by sec. 402(a) of 
Federal Salary and Fringe Benefits Act of 1966, for senior employee 
promoted between July 9, 1960 and Oct. 13, 1962, who on effective 
date of sec. 402(a)—July 30, 1966—is in lower step level than junior 
employee promoted on or after Oct. 13, 1962, leave without pay status 
being personal matter that is not covered by sec. 402(a) of act_..----- 
Quality increase effect 
PFS-9, step 7, postal field service employee, senior to employee 
promoted to PFS-9, step 8 on Feb. 13, 1965 and given quality increase 
on July 16, 1966 to step 9, although entitled to step level adjustment 
required by sec. 402(a) of Federal Salary and Fringe Benefits Act of 
1966 (Pub. L. 89-504) having been promoted on Oct. 13, 1962, date 
inclusive in period, “between July 9, 1960 and Oct. 13, 1962” prescribed 
by sec. 402(a), and converted on same date to PFS-9 without step 
increase under Postal Employees Salary Act of 1962 (Pub. L. 87-793), 
may only be advanced to step 8, quality increase granted junior em- 
ployee in recognition of extra competence, personal matter, not being 
covered by sec. 402(a) of 1966 act 
Requirements compliance 
Promotions of senior and junior postal field service employees having 
been made in compliance with requirements of sec. 402(a) of Federal 
Salary and Fringe Benefits Act of 1966, providing for salary adjustment 
of senior employee promoted during period “between July 9, 1960, 
and Oct. 13, 1962” (sec. 402(a)(1)), who on July 30, 1966, effective date 
of section, although in same grade at same post office as junior employee 
promoted “on or after Oct. 13, 1962” (sec. 402(a)(2)), is in lower step 
level, senior employee promoted to PFS-11, step 1, on Feb. 12, 1966, 
may be advanced to PFS-11, step 9, grade and step level in which junior 
employee, promoted to PFS-11 on May 25, 1963, held on effective 
a iio ride cntirticnna bwetnncnnetchneneses 
Senior employees’ promotion dates 
Postmaster General required pursuant to sec. 402(a) of Federal 
Salary and Fringe Benefits Act of 1966, to adjust step level of senior 
employee in postal field service promoted “between” July 9, 1960 and 
Oct. 13, 1962—first pay periods after enactment of 1960 and 1962 
statutory salary increases—who on July 30, 1966, effective date of 
sec. 402(a) is in same grade at same post office, but in lower step level 
than junior employee promoted to grade “on or after Oct. 13, 1962” 
should consider promotions of senior employees between July 9, 1960 
and Oct. 13, 1962, inclusive, in making adjustments required by sec. 
402(a), as postal service promotions are made effective at beginning of 
pay period, therefore, including commencement and termination dates 
of period will prevent forfeiture of benefit.._.........---------------- 


Page 
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COMPENSATION—Continued 


Postal service—Continued 

Double 

Concurrent military retired and postal service pay 
Night differential 

As additional compensation of 10 percent received for night work 
does not constitute part of basic compensation of civilian employees 
of Govt., in applying dual compensation limitation in sec. 212 of Economy 
Act of 1932, as amended, night differential paid to postal employees 
pursuant to 39 U.S.C. 3574, and to classified employees under sec. 301 
of Federal Employees Pay Act of 1945, as amended, is not for considera- 
tion in making adjustment required by sec. 212 in retired pay of members 
of uniformed services who hold civilian positions 

Downgrading 

Saved compensation 
Service credits 

Postal employee in grade PFS-7, step 8, under permanent appoint- 
ment at time of demotion to grade PFS—4, may have service under 
temporary promotion to grade PFS-7 added to permanent service in 
that grade to qualify him for salary retention under 39 U.S.C. 3560 at 
rate of pay at time of demotion, 39 U.S.C. 3560(b)(3) providing that 
salary protection will not be afforded employee whose reduction in salary 
was condition of temporary promotion having no application to em- 
ployee serving under permanent appointment at time of demotion, nor 
does sec. 753.42 of Postal Manual preclude credit for service under 
temporary promotion made permanent in determining salary standing 
during 2-year period prior to demotion. Therefore, employee is entitled 
to retroactive salary adjustment based on grade PFS—7, step 8, to date 
6 CN ciciidiie a dip whi cicitts see CRAG ~ Hits MORK Mn din hee Seabee eae 

Severance pay 

“One year’s pay’”’ prescribed in sec. 9(d) of Federal Employees Salary 
Act of 1965 as total severance pay entitlement of employees involuntarily 
separated from Govt. may be construed in case of full-time employees, 
other than employees paid under General Schedule, such as wage board 
and postal service employees as basic pay for 26 biweekly pay periods-- 

Valid method for deriving 1 week’s basic compensation for postal 
substitute employees involuntarily separated from service of Govt. and 
entitled to severance pay prescribed by Federal Employees Salary Act of 
1965, is to total hours worked in preceding 26 biweekly pay periods not 
in excess of 80, dividing by 52 and multiplying by total hourly rate, and 
arriving at total severance pay entitlement of substitute employees by 
multiplying their basic weekly compensation by 52 weeks._...-------- 
Premium pay 

Basic compensation determination 

Annual premium pay allowed firefighters under sec. 401 of Federal 
Employees Pay Act of 1945, as amended, in lieu of other extra com- 
pensation for overtime, night or holiday duty is not regarded as basic 
compensation and, therefore, is not for inclusion in applying dual com- 
pensation limitation in sec. 212 of Economy Act of 1932, as amended, 
when making required adjustment in retired pay of members of uniformed 
services employed as civilian firefighters_..........-.---------------- 


947 


Page 


200 


117 


664 


664 





948 INDEX DIGEST 


COMPENSATION—Continued 

Premium pay—Continued 

Holidays. (See Compensation, holidays, premium pay) 

Limitations on payment 

Full-time classified and wage board employees whose regularly sched- 
uled tour of duty includes period of service less than 8 hours any part of 
which falls between midnight Saturday and midnight Sunday are entitled 
to premium pay for number of hours worked that are not in excess of 
hours regularly scheduled for period, as words “eight-hour period of 
service” used in sec. 405 of Federal Salary and Fringe Benefits Act of 
1966 are limitation upon number of hours for which premium pay may 
be made for period of service and not a requirement employee have 
regularly scheduled 8-hour period of duty on day for which premium 
compensation is payable__ 

Rate limitation 

Sunday premium pay rate of 25 per centum of basic pay authorized 
by 5 U.S.C. 673c, a8 amended by sec. 405(f), Federal Salary and Fringe 
Benefits Act of 1966, is only authority for payment of premium pay for 
regularly scheduled Sunday work performed by wage board employee 
within prescribed 8-hour tour of nonovertime duty, any part of which 
commences at midnight Saturday and ends at midnight Sunday. As 
language of act is mandatory and for uniform application, St. Lawrence 
Seaway Development Corp. may not under 5 U.S.C. 1082(7) establish 
extra compensation authorized for regularly scheduled Sunday work 
at rate that is greater than 25 per centum provided by 1966 act- 

Sunday work regularly scheduled 

Sunday premium pay benefits provided under sec. 405(f) of Pub. L. 
89-504 (5 U.S.C. 673c) for employees whose regular work schedule 
includes 8-hour period of service any part of which is within period 
commencing at midnight Saturday and ending at midnight Sunday, 
payable at rate of 25 per centum of employee’s hourly rate of basic 
compensation for each hour of work performed during 8-hour period of 
service, apply to wage-hour employees whose regularly scheduled 
workweek includes 8-hour nonovertime tour of duty on Sunday between 
hours of 7 a.m. and 3 p.m., or 3 p.m. and 11 p.m_--- tel 

Wage board employees. (See Compensation, wage board employees, 

premium pay) 

Presidential appointees 

Services after new appointment 

Presidential appointee to be member of Subversive Activities Control 
Board who does not intend to take oath of office or enter on duty until 
sometime after date of issuance of commission following Senate con- 
firmation is not regarded as qualifying for office until acceptance of 
office by taking oath or performing duties and, therefore, predecessor 
member who continues to perform duties of office after expiration of 
term and after date of successor’s commission may be paid compensation 
until day preceding appointee taking oath or entering on duty under 
sec. 12(a) of Subversive Activities Control Act of 1950, 50 U.S.C. 791(a), 
which provides for continuation of service of members until successor is 
appointed and qualified 
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COMPENSATION—Continued 
Promotions 
Calendar year basis 
The 1-year interval between wage increases provided by Kiess Act 
(44 U.S.C. 40) for employees in printing trades whose wages, salary 
and compensation are determined under conference provisions of act 
may not be interpreted as 52 weeks instead of calendar year in order to 
overcome administrative problems created by different waiting periods 
used by Government Printing Office in determining entitlement of other 
than employees under Kiess Act to pay increases, term ‘‘year’’ covering 
period from given date in 1 year to close of immediately preceding date 
in following year, in absence of indication to contrary, compensation 
under act is not subject to change prior to expiration of 1 year from date 
rates were last determined 
Periodic step-increases. (See Compensation, periodic step-increases) 
Removals, suspensions, etc. 
Back pay 
Iiiness during separation 
Employee restored to duty and paid “back pay’’ compensation for 
period of erroneous separation under act of Aug. 24, 1912, as amended— 
act that provides that reinstated employees will be considered em- 
ployees of U.S. during periods of erroneous separation for all purposes 
except accumulation of leave—who but for separation would have been 
eligible for sick leave for period of incapacity, may have period of illness 
charged to sick leave recredited to’ account upon reinstatement, and 
compensation paid for period of incapacity is not for recovery under 
rule that employee must be ready, willing, and able to perform duties of 
position held to qualify for ‘‘back pay’? compensation 
Severance pay 
Computation 
General Schedule employees 
Full-time General Schedule employees who involuntarily separated 
from Govt. service and eligible to receive total severance pay ‘‘not to 
exceed 1 year’s pay at rate received before separation,” payable in 
“regular pay periods” that is prescribed by secs. 9(c) and (d) of Federal 
Employees Salary Act of 1965, are entitled to “total severance pay,” 
computed by method provided in 5 U.S.C. 5504(b), in amount equal to 
pay of 26 biweekly pay periods of 80 hours each 
Other than General Schedule employees 
“One year’s pay”’ prescribed in sec. 9(d) of Federal Employees Salary 
Act of 1965 as total severance pay entitlement of employees involun- 
tarily separated from Govt. may be construed in case of full-time em- 
ployees, other than employees paid under General Schedule, such as wage 
board and postal service employees as basic pay for 26 biweekly pay 


Part-time employees 
Maximum severance pay entitlement of part-time employees under 
Federal Employees Salary Act of 1965, upon involuntary separa- 
tion from Govt. service is arrived at by multiplying their basic weekly 
compensation (hourly rate times regular hours of service) times 52 
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COMPENSATION—Continued Page 
Severence pay—Continued 
Computation—Continued 
Postal substitute employees 
Valid method for deriving 1 week’s basic compensation for postal sub- 
stitute employees involuntarily separated from service of Govt. and en- 
titled to severance pay prescribed by Federal Employees Salary Act of 
1965, is to total hours worked in preceding 26 biweekly pay periods not 
in excess of 80, dividing by 52 and multiplying by total hourly rate, and 
arriving at total severance pay entitlement of substitute employees by 
multiplying their basic weekly compensation by 52 weeks______-.------ 664 
Second separation 
When employee y, b> was involuntarily separated from Govt. service is 
reemployed while receiving severance pay prescribed by Federal Em- 
ployees Salary Act of 1965, and thereafter again is separated under con- 
ditions entitling him to severance pay, he may be credited second time 
with 52 weeks, but no additional days, less number of weeks and days for 
which he previously had received severance pay_.....-.-.-.---------- 
(See also, Officers and Employees, severance pay) 
Step-increases. (See Compensation, periodic step-increases) 
Travel time 
Arduous, etc., conditions 
Premium pay 
Employees reporting at 8 a.m. at field office on holiday to receive 
instructions and study materials, performing less than 2 hours’ service 
before traveling by rented cars to station 160 miles distant, arriving at 
12 noon, who were not “regularly scheduled’ to work on holiday are 
not within purview of 5 U.S.C. 5542(b) and, therefore, may not have 
travel time regarded as inseparable from work or as perfornied under 
arduous conditions to entitle them to holiday premium pay for hours 
between 8 a.m. and 12 noon. However, employees are entitled to mini- 
mum of 2 hours premium pay incident to duty performed at first field 
station and to basic rate of compensation for remaining hours of forenoon 
spent in traveling to second duty station_.............-.......-.--.-- 293 
Wage board employees 
Night differential 
Basic compensation determination 
When retired members of uniformed services are employed in prevailing 
rate positions, additional compensation they receive for night work is 
considered part of their base pay and, therefore, is for inclusion in 
making adjustment of retired pay required by dual compensation 
limitation prescribed in sec. 212 of Economy Act of 1932, as amended.. 200 
Premium pay 
Leaves of absence 
Wage board employees who work regularly scheduled 40-hour week 
that includes Sunday are entitled to Sunday premium compensation 
authorized by sec. 405(f) of Pub. L. 89-504 (5 U.S.C. 673c), may not 
be paid premium compensation for period of absence during regularly 
scheduled 8-hour Sunday work period. Although leave with pay is 
synonymous with duty for purposes of basic pay, additional pay is 
only authorized for services on certain day and entitlement to additional 
pay depends upon, actual performance of work on that day, unless 
otherwise expressly provided by statute...............-------------- 158 


664 
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‘age COMPENSATION—Continued Page 
Wage board employees—Continued 
Premium pay—Continued 
Rate limitation 
Sunday premium pay rate of 25 per centum of basic pay authorized 
by 5 U.S.C. 673c, as amended by sec. 405(f), Federal Salary and Fringe 
Benefits Act of 1966, is only authority for payment of premium pay for 
regularly scheduled Sunday work performed by wage board employee 
within prescribed 8-hour tour of nonovertime duty, any part of which 
commences at midnight Saturday and ends at midnight Sunday. As 
664 language of act is mandatory and for uniform application, St. Lawrence 
Seaway Development Corp. may not under 5 U.S.C. 1082(7) establish 
extra compensation authorized for regularly scheduled Sunday work 
at rate that is greater than 25 per centum provided by 1966 act___--- 176 
Sunday work regularly scheduled 
Sunday premium pay benefits provided under sec. 405(f) of Pub. 
L. 89-504 (5 U.S.C. 673c) for employees whose regular work schedule 
56 4 includes 8-hour period of service any part of which is within period 
commencing at midnight Saturday and ending at midnight Sunday, 
payable at rate of 25 per centum of employee’s hourly rate of basic 
compensation for each hour of work performed during 8-hour period 
of service, apply to wage-hour employees whose regularly scheduled 
workweek includes 8-hour nonovertime tour of duty on Sunday between 
hours of 7 a.m. and 3 p.m., or 3 p.m. and 11 p.m____..-.------------ 158 
Two Sundays in workweek 
Where wage board employees whose regularly weekly work schedule 
includes two Sundays—8-hour tour of nonovertime duty beginning at 
11 p.m. or 11:30 p.m. on first Sunday, last 8-hour tour of nonovertime 
duty in workweek commencing at same hours on next Saturday—sec. 
405(f) of Pub. L. 89-504 (5 U.S.C. 673c) applies to both regularly sched- 
uled 8-hour periods of work, one occurring at beginning and other at 
end of employee’s regular 40-hour workweek, and as there is no require- 
ment for performance of minimum period of Sunday work as condition 
293 of entitlement to premium compensation, employees are entitled under 
act to payment of Sunday premium compensation limited to 8-hours of 
work actually performed during each regularly scheduled 8-hour period 
of service, any part of which falls within period Saturday midnight to 
Gundam 5 eee Se eau caene en ssene 158 
Severance pay 
“One year’s pay” prescribed in sec. 9(d) of Federal Employees Salary 
Act of 1965 as total severance pay entitlement of employees involuntarily 
200 separated from Govt. may be construed in case of full-time employees, 
other than employees paid under General Schedule, such as wage board 
and postal service employees as basic pay for 26 biweekly pay periods.. 664 
When actually employed, etc., employees 
Overtime 
Eight v. forty hours of work 
Although under sec. 404(a) of Federal Salary and Fringe Benefits 
Act of 1966, intermittent employees are entitled to overtime compensa- 
tion for work performed in excess of 8 hours per day, with exception of 
experts and consultants employed pursuant to’5 U.S.C. 3109, whose 
services are payable at per diem rate prescribed for their employment 
158 regardless of hours worked, act does not effect longstanding rule that 


277-066 O-68—62 
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COMPENSATION—Continued Page 
When actually employed, etc., employees—Continued 
Overtime—Continued 
Eight v. forty hours of work—Continued 
overtime compensation authorized by sec. 201 of Federal Employees 
Pay Act of 1945, as amended, for work in excess of 40 hours in week 
is limited to full-time employees with established administrative work- 
week of 40 hours. Therefore, intermittent employees who have no 
administratively established workweek of 40 hours are not covered by 


overtime compensation provision authorizing additional compensation 
for hours in excess of 40 per week. 28 Comp. Gen. 328 and 34 id. 471, 
atieteBiciediee Oo oo oS odie CU. Sen ce) Ciena wa. we 667 
COMPROMISES 

Damage and loss claims 

Withholding from carrier accounts 

Administrative deduction from amounts payable to carrier of full 
amount claimed by Govt. for loss of or damage to shipment does not 
preclude later compromise of claim under Federal Claims Collection Act 
of 1966, unilateral administrative action not constituting payment of 
loss or damage claim, carrier is not barred from questioning in court 
or otherwise the propriety of deduction. Therefore, offer by carrier to 
assume partial responsibility for loss and damage claim by Govt. may 
be accepted and supplemental bill of carrier to recover portion of amount 
administratively withheld may be paid___..........-.-..----------- 801 


CONFERENCES 
Meetings. (See Meetings) 
CONSULTANTS AND EXPERTS 
(See Experts and Consultants) 


CONTRACTING OFFICER 
Authority 
Compliance with statutory requirements 


Determination to restrict negotiations for research and development 
work leading to award of cost-plus-incentive-fee contract after maximum 
competition had been obtained to one concern considered to have ‘“‘the 
most advanced scientific knowledge attainable and best possible equip- 
ment’’ pursuant to par. 4-205.1(a), Armed Services Procurement Reg. 


is not prerogative of contracting officer and is contrary to 10 U.S.C. 


2304(g), providing if negotiations, including prospective research and 
development contracts, are conducted with one offeror, then discussions 
must be conducted with all responsible offerors submitting proposals 


within competitive range, price, and other factors considered. Therefore, 


if statutory requirement for negotiations is given meaningful effect, 
after obtaining maximum competition, contracting officer is required 
to conduct discussions with all responsible offerors submitting competitive 
A i a a 191 


CONTRACTS 
Architect, engineering, etc., services 
Contractor selection base 
Longstanding administrative practice of selecting architect and 
engineer contractors on basis of ability as standards of professional 
practice do not permit price competition contemplated by negotiation 
authority in 10 U.S.C. 2304(g), will not be questioned, but Congress 
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‘ege CONTRACTS—Continued Page 
Architect, engineering, etc., services—Continued 
Contractor selection base—Continued 
will be informed of practice in report on Govt-wide review of inter- 
pretations and applications of statutory 6-percent fee limitation imposed 
on architect-engineer contracts, with recognition given in report to 
fact that cost or pricing and certification requirements of 10 U.S.C. 


DRO Se Ce TOO no hh kk hk Sb nde dead dcminde dae 556 
Fee limitation 


Authority in 38 U.S.C. 5002 to procure architect-engineer services at 


“reasonable compensation” in connection with construction, remodel- 
67 ing, repair, etc., of Veterans Admin. hospitals and other facilities without 
regard to advertising requirement of 41 U.S.C. 5, and free of 6-percent 
fee limitation prescribed in sec. 304, Federal Property and Administrative 


Services Act of 1949, as amended (41 U.S.C, 254(b)), is affected by Pub. 
L. 89-343, dated Nov. 8, 1965, making restrictions of title III of 1949 
act, including 6-percent limitation payable under architect-engineer 
contracts, directly applicable to procurements by executive agencies 
of Govt. regardless of statutory negotiation authority utilized, and 
architect-engineer contracts negotiated under 38 U.S.C. 5002 for Veterans 
Admin. facilities are, therefore, subject to 6-percent fee limitation after 
elfeotive Gate cb 1060 Cabins cn ti i caine ae dale dnnees 183 
The 6-percent fee limitation on architect-engineer contracts prescribed 
01 by sec. 304, Federal Property and Adminigtrative Services Act of 1949, as 
amended (41 U.S.C. 254(b)), is not restricted to cost-plus-a-fixed-fee con- 
tracts but limitation applies to all contracts regardless of type, notwith- 
standing format of section deals with fees authorized for cost-type con- 
tracts, terms of limitation itself applying ‘‘to contracts’’ for architect- 
engineer services “relating to any public work or utility project,” and 
Armed Services Procurement Act of 1947, after which 1949 act for civilian 
agencies is patterned, applying architect-engineer fee limitation to all con- 
tracts, anomalous situation would be created if 6-percent fee limitation 
| prescribed by 41 U.S.C. 254(b) on architect-engineer services was re- 
I 


stricted to cost-plus-a-fixed-fee contracts..............-.------------ 183 
Architect-engineer contract for design, etc., of Corregidor-Bataan 
Memorial executed under authority of 38 U.S.C. 213, and subject to 
procurement status applicable to Veterans Admin. should have been 
negotiated on basis of 6-percent fee limitation in sec. 304 of Federal Prop- 
erty and Administrative Services Act of 1949, as amended (41 U.S.C. 
254(b)), absent contrary intent in 38 U.S.C. 213. However, no action will 
| be taken on excessive fee paid to architect-engineer under contract on 
basis that Govt-wide review is currently being conducted of architect- 
engineer contracting procedures, but future architect-engineer contracts 


authorized under 38 U.S.C. 213 should be made subject to restrictive pro- 

,1 vision®/08 tithe TEE of 1900 Whe. «2 nn hn ew ek 
The 6-percent limitation on architectural and engineering fees applying 

to fixed-price and cost-plus-a-fixed-fee contracts executed by military 

departments pursuant to acts of Apr. 25 and Aug. 7, 1939, codified at 10 

U.S.C. 4540, 7212, and 9540, fact that codification of sec. 4(b) of Armed 

Services Procurement Act of 1947 at 10 U.S.C. 2306(d) refers to “‘cost- 

plus-a-fixed-fee contracts’ does not restrict fee limitation of section to one 

type or class of contracting, as sec. 4(b) from which sec. 2306(d) derives 


was intended to accomplish same legislative purpose as 1939 acts; there- 


183 
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CONTRACTS—Continued Page 
Architect, engineering, etc., services—Continued 
Fee limitation—Continued 
fore, all architectural and engineering contracts executed by military 
departments regardless of type are subject to 6-percent limitation on 
GON ce. ek ae ew ainsi tenes. aim wesren i wes teen naeniades 556 
Under “plain meaning’’ rule of statutory construction, although in 
absence of ambiguity in statutory provision, examination of prior statutes 
is precluded, when literal interpretation of unambiguous statute leads to 
unreasonable, unjust, or impracticable result, legislative history of 
statute may be examined. As 6-percent fee limitation in 10 U.S.C. 
2306(d), restricted to cost-plus-a-fixed-fee architectural and engineering 
contracts could be avoided by contracting on fixed-price basis, resort to 
legislative history of sec. 4(b) of Armed Services Procurement Act of 
1947, codified in sec. 2306(d), is permitted, and sec. 4(b) intended to 
accomplish same purpose as acts of Apr. 25 and Aug. 7, 1939, imposing 
6-percent fee limitation on all architectural and enginee ring contracts, 


omission of reference to fixed-price contracts in sec. 2306(d) is considered 
inadvertent error; therefore, fee limitation is not restricted to cost- 
UNA NOI ON  ahiet ean sik wun imnmine dna 573 


Although exclusion of certain costs that do not relate to furnishing 
of designs, plans, drawings, etc., has been permitted in computation of 
6-percent fee limitation imposed by acts of Apr. 25 and Aug. 7, 1939, 
on architectural and engineering contracts, there is no justification for 
woeree such costs from operation of fee limitation prescribed by 10 
S.C. 2306(d), in view of fact that se c. - of Armed Services Procure- 
shes Act of 1947, codified in 10 U.S.C. 2306(d), fixes maximum fee 
payable, whereas 1939 statutes relate to cost of professional services in- 
volved in furnishing designs, plans, etc. However, while sec. 2306(d) 
permits no exclusion of costs from application of 6-percent fee limita- 
tion, no action will be taken on exclusion of costs pending conclusion of 
Govt-wide review of architect-engineer contracting procedures-_----~-~-- 556 
Six-percent fee limitation prescribed for architect-engineer (A-E) 
contracts executed by General Services Admin. not only applies to all 
types of contracts, but includes all costs incurred in performance of 
A-E contracts, and 41 U.S.C. 254(b) not limiting costs to professional 
services required in preparation of designs, plans, drawings and speci- 
fications, or any costs categorized as engineering services, but imposing | 
limitation on total compensation payable for all services performed under 
A-E contracts, regardless of whether cost represents travel expenses, 
consultant fees, reproduction expenses, supervision of construction, 
preliminary engineering effort, or like, no cost exclusions may be per- 
mitted in complying with fee limitation in sec. 254(b)_........------- 573 
Negotiation authority 
Architectural and engineering contracts authorized by acts of Apr. 
25 and Aug. 7, 1939, codified at 10 U.S.C, 4540, 7212, and 9540, are for 
negotiation under 10 U.S.C. 2304(a)(17) as “otherwise authorized by 
law,” upon determination, in accordance with 1939 statutes, that pro- 
curement is advantageous to national defense and that existing military 
facilities are inadequate, as negotiation authority in 10 U.S.C. 2304(a) 
(4), which relates to personal or professional services, is limited to sit- 
uations where no other exemption is available, and permissive exclusions 
of costs from fee limitation imposed on architectural and engineering 
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CONTRACTS—Continued 


Architect, engineering, etc.—Continued 

Negotiation authority—Continued 
contracts may be reflected in contracts negotiated under 1939 acts, 
but not in contracts negotiated under 10 U.S.C. 2304(a)(4) and subject 
to fee limitation of 10. 0.8.0; 2006(d) .... sco ce ne reedekasicdomnss 

Longstanding administrative practice of selecting architect and en- 
gineer contractors on basis of ability as standards of professional practice 
do not permit price competition contemplated by negotiation authority 
in 10 U.S.C. 2304(g), will not be questioned, but Congress will be in- 
formed of practice in report on Govt-wide review of interpretations and 
applications of statutory 6-percent fee limitation imposed on architect- 
engineer contracts, with recognition given in report to fact that cost or 
pricing and certification requirements of 10 U.S.C. 2306(b) are being 
TOON Jowecitsieun codecs cdl’ 2icsciin nd a 
Awards 

Cancellation 

Erroneous awards 
Cancellation not required 

Although award to low bidder offering delivery within 90 to 120 
days after receipt of order under invitation which, ambiguous as to 
whether maximum delivery schedule of 90 days was desired or whether 
offer of later delivery date would be without prejudice to evaluation of 
bid, inadequately informed bidders of standards their bids had to 
satisfy will not be disturbed as cancellation of award made to lowest 
bidder in good faith would not be in best interests of Govt., future 
invitations, when early delivery is not essential, should provide desired 
delivery date and later cutefl date. ..c 2... 60. 225 oki ced eds eecuse 

Under invitation soliciting bids on both l-year and 3-year procure- 
ment basis to furnish guard services by personnel cleared for security, 
although rejection of low single year procurement bid for failure to 
obtain security clearances within week between initiation of preaward 
survey and contract date was unreasonable in view of time element, 
uncertainty that clearances were required by contract date, and need 
for security clearance actions to await facility clearance, award of con- 
tract on 3-year basis will not be canceled, protest to award having been 
untimely delayed, and preparation and clarification of unsuccessful bid 
having contributed to its rejection. However, future procurements will 
clarify security obligations of prospective contractors. ___--..-------- 

Time and materials contract 

Award of cost-plus-a-percentage-of-cost time and materials purchase 
order—a contracting basis violating 41 U.S.C. 254 (b)—after disclosure 
of competitor’s quotation—procedure contrary to sec. 1-3.805-1(b) of 
Federal Procurement Regs.—and permitting revision downward of 
price by bidder, should be canceled and procurement made in accordance 
with sec. 1—3.406-1 of regulations, providing methods to be employed in 
procurements to be made on time and materials basis__......-------- 

Invitation defective 

Under invitation for bids to furnish equipment in accordance with 
detailed specifications and including descriptive literature clause pre- 
scribed by sec. 2.202.5(b) of Armed Services Procurement Reg., but 
failing to state descriptive requirement for technical evaluation, upon 
cancellation of award, reevaluation of bid indicating insufficiency of 
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CONTRACTS—Continued 
Awards—Continued 
Cancellation—Continued 

Invitation defective—Continued 
descriptive literature furnished to determine specification compliance, 
deviation not considered clerical error, or overcome by subsequent 
offer of compliance, award may not be made to any other bidder and 
procurement should be readvertised, descriptive literature requirement 
not establishing common base for bid evaluation and detailed specifica- 
tions leaving nothing to describe in way of performance characteristics, 
descriptive literature clause was improperly included and it would be 
prejudicial to bidders to reject their bids for failure to supply sufficient 
information to prove compliance--_-_--_- 

Preparation costs, etc. 

Premiums paid by contractor for performance and payment bonds 
furnished under contract subsequently canceled on ground it was not 
awarded to lowest responsive bidder as required by 41 U.S.C. 253(b) 
are not reimbursable to contractor, Govt. having received no benefits 
under invalid contract prior to canc-llation, no right to payment of 
costs was created. While right to payment on quantum valebat or quantum 
merutt basis is recognized, right predicated on theory it would be in- 
equitable for Govt. to retain benefit of labor of another without rec- 
ompense, Govt. not having received any benefits under canceled contract, 
no recovery of bond premiums by contractor is in order_______..----- 

Specification changes 

Award to bidder who before bid opening was given permission to use 
other equipment than that specified in invitation is award under changed 
specifications in favor of one bidder in contravention of competitive 
bidding system giving all persons right to compete on common basis 
and, therefore, such award cannot result in valid and enforceable con- 
tract and transaction should be canceled 

Erroneous 

Voidable 

Although correction of erroneous freight rates used by contracting 
officer displaces low bidder, contracting officer having in good faith 
relied upon transportation experts in his evaluation, and low bidder 
having no knowledge of error, contract voidable at option of Govt. 
need not be canceled due to high priority rating assigned to procurement_ 

Notice 

To unsuccessful bidders 

Even though notice of award of contract was not issued with prompt- 
ness contemplated by par. 3-508.3 of Armed Services Procurement 
Reg., absent finding of bad faith on part of either using activity or pro- 
curing activity in conduct of negotiated procurement under authority 
of 10 U.S.C. 2304(a)(10), propriety of award, which on basis of price 
and other factors is responsive to needs of Govt., is not subject to 
circ tenawece tes Hae. Ubs baud din obeicah asses 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns 
Certifications 
Failure to request 
Rejection of low bid without referral to Small Business Admin. 
(SBA) as prescribed by par. 1~705.4, Armed Services Procurement Reg. 
because of urgency of procurement does not affect legality of award to 
next low responsive, responsible offeror, matter coming within purview 
of par. 1~705.4(c)(iv) permitting exception to SBA certificate of com- 
petency procedures, notwithstanding contracting officer delayed approxi- 
mately 1 month after receiving adverse preaward survey on low bidder 
before issuing written determination of nonresponsibility and written 
nonreferral certificate required by par. 1-705.4(c) (iv), regulation impos- 
ing no time limitation on contracting officer for arriving at determination 
of bidder nonresponsibility. However, to avoid possible circumvention 
of Small Business Act, amendment of regulation is desirable_-_._.___- 
Referral necessity 
When proposal of small business concern on research and development 
weapons system is found technically deficient, matter of concern’s 
capacity and credit is not required to be referred to Small Business 
Admin. (SBA) for determination under certificate of competency pro- 
cedure, par. 1-705.4(c) of Armed Services Procurement Reg. (ASPR) 
although recognizing SBA authority prescribed by 15 U.S.C. 637(b)(7), 
contemplating referral only of those bids or proposals of small business 
concerns found nonresponsible as to capacity and credit, and ASPR 
1-705.4(b) providing that in negotiating research and development 
contract for highly complex equipment, or personal or professional 
services, certificate of competency procedure is applicable not to selec- 
tion of contractor, but to capacity and credit of small business concern 
selected on basis of highest competency and best scientific approach - - - 
Change in status 
Low bid of small business concern that prior to award of contract 
became large business concern by acquisition of another company may 
not be considered under rule bidder’s size status is determinative at 
time of award, notwithstanding status of low bidder was questioned 
under par 1—703(b)(1)(ii) of Armed Services Procurement Reg. which 
provides for forwarding an untimely protest to Small Business Admin. 
(SBA) only for purpose of future procurement actions, and certifying 
officer unaware of size change until result of preaward survey and, 
therefore, unable to exercise judgment as to acceptance of small business 
self-certification of low bidder was not required to resubmit size question 
under par, 1—703(b)(2), and large business size determination by SBA 
is conclusive 
Multi-year procurements 
Under invitation soliciting bids on two bases, one mandatory for 
single years’ procurement, other optional for 3-program years, where 





958 INDEX DIGEST 


CONTRACTS—Continued Page 
Awards—Continued 
Small business concerns—Continued 
Multi-year procurements—Continued 
price escalation clause for labor increases, cancellation charges in event 
funds are not available for procurement on multi-year basis, and option 
to Govt. to increase procurement requirements are not considered in 
evaluation of bids, award on multi-year basis that is determined to be 
lower than cost of award for total requirements based on lowest single- 
year price is not prejudicial to small business concerns, nor detrimental 
to competitive bidding system, small business concerns having sub- 
mitted multi-year as well as single-year bids at competitive prices_...... 749 
Award of multi-year contract to large business concern where small 
business concern was low bidder on single-year procurement require- 
ments under invitation soliciting bids on both bases was not prejudicial 
to small business concern, nor did award subvert integrity of procure- 
ment process, submission by small business concerns of both multi-year 
and single-year bids evidencing multi-year procedure encouraged small 
business concerns to compete with large business concerns for items on 
which high start-up costs might normally keep small business concern 
from bidding on single-year basis.................-.-.-------.-- site 749 
Price reasonableness 
Contract award on basis that unit prices of low bidder under small 
business set-aside were no higher, in fact lower overall, than prices 
accepted on previous contracts satisfies reasonable price criteria of par. 
1—706.3(a) of Armed Services Procurement Reg. providing that ‘‘an 
award should not be made under a small business set-aside if it will 
result in the payment of an unreasonable price by the Government.”’__- 102 
Qualifications. (See Bidders, qualifications, small business con- 
cerns) 
Self-certifications 
Information known to other bidders 
Where bidders have information relative to another bidder’s small 
business status that is not known to contracting officer, and which is 
sufficient to raise reasonable doubt as to accuracy of self-certification 
appearing in bid, burden of questioning self-certification falls upon 
I Jide dik Sh Sirdtiticnis dle senda smagte Ses nh be hhGasoup on 342 
Status protests 
A written protest against award of contract to firm certifying itself 
as small business, not received by contracting officer within 5 working 
days after bid opening or closing date for receipt of proposals and prior 
to award, does not comply with requirements of par. 1—-703(b)(1) of 
Armed Services Procurement Reg. and, therefore, need not be submitted 
to Small Business Admin. (SBA), contracting officer having authority 
to accept at face value representation by bidder or offeror that it is small 
business concern, unless status is timely questioned, otherwise, bidder 
could never be sure award would be sustained. However, in accordance 
with par. 1-703(b)(1)(iii), protest received after contract award will 
be referred to SBA regional office for consideration in future actions.. 342 
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CONTRACTS—Continued Page 
Awards—Continued 
Small business concerns—Continued 
Self-certifications—Continued 
Unsuccessful bidder 
Under small business set-aside fact that unsuccessful bidder despite 
self-certification was not small business concern is not open to question, 
pars. 1-703(b)(1) and (2) of Armed Services Procurement Reg. neither 
providing nor contemplating protest against small business status of 
bidder other than ‘apparently successful bidder.” 
Set-asides 
Administrative determination 
Upon determination that incorrect size standard had been used under 
two invitations soliciting bids from smal] business concerns, one for 
painting interior, other exterior of ships, contracting officer concluding 
that there was reasonable expectation of small business participation 
under corrected size classification for interior painting procurement, 
but unable to arrive at same conclusion for exterior painting contract, 
properly retained small business set-aside on interior painting procure- 
ment, in view of fact that statutory policy, 10 U.S.C. 2301, favors small 
Dusingt MWATKEG . «soos cn dss cssds Uses causa eadlaelt 102 
Size 
Classification propriety 
Small Business Admin. determination that ship does not come within 
definition of “real property” and that invitations soliciting bids under 
small business set-asides for painting both interior and exterior of 
ships incorrectly cited size standard for construction industry that 
applies to contracts for painting buildings, bridges, roads, or other 
real property, determination upheld on appeal, and that service 
industry classification should have been used, is binding on procurement 
officials of Govt., 15 U.S.C. 632 and 637(b) (6) empowering Administra- 
tion to prescribe business size standards for industry, to determine 
within any industry concerns that are small business for purpose of 
Govt. procurement, and to consider appeals from initial determinations 
of procuring agencies as to size standard applicable to particular pro- 
CUIVINORG ci SiS Sots. Soe ak rks ceeie cada diaee enn 102 
Referral propriety 
| Low bid of small business concern that prior to award of contract 
! became large business concern by acquisition of another company may 
not be considered under rule bidder’s size status is determinative at 
| time of award, notwithstanding status of low bidder was questioned 
under par. 1—703(b) (1) (ii) of Armed Services Procurement Reg. which 
provides for forwarding an untimely protest to Small Business Admin. 
(SBA) only for purpose of future procurement actions, and certifying 
officer unaware of size change until result of preaward survey and, 
therefore, unable to exercise judgment as to acceptance of small business 
self-certification of low bidder was not required to resubmit size question 
under par. 1-703(b)(2), and large business size determination by SBA 
ip COMMING. Soccicc ded ne abe diesel. Mi ee 898 
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Bid shopping. (See Contracts, subcontracts, bid shopping) 
Breach of contract 

What constitutes 

Determination by contracting officer after completion of 50 percent 
of contract that 10 percent retention from partial payments due con- 
tractor will not be reduced because satisfactory progress in performance 
of contract is not being made does not constitute breach of contract, 
even though reduction of retainer is matter of discretion. The only 
restraint on exercise of admitted discretion is that administrative agency 
act is good faith and not in abuse of its discretion..___._._._._._-_-_- 730 
Buy American Act 

Construction contracts 

Domestic material requirement 

Under construction contract containing Buy American clause requir- 
ing use of domestic construction material, so defined when cost of com- 
ponents of material manufactured in U.S. exceeds 50 percent of cost of 
all components brought to site for incorporation in building or work, 
use by subcontractor, without prior approval, of foreign motor costing 
less than 50 percent of pump unit to which it was mounted and aligned 
for installation in air-conditioning system does not violate Buy Ameri- 
can clause of contract, assembled pump unit delivered to construction 
site constituting manufactured construction material, and cost of non- 
domestic component costing less than 50 percent, completed pump is 
within contract definition of ‘‘domestic construction material,” thereby 
entitling contractor to compensation for reasonable costs of replacing 
foreign motors ordered by contracting officer._.._.._.--- id ae ; 813 
Consideration 

Modification. (See Contracts, modification, consideration) 
Cost plus 

Cost-plus-a-percentage-of-cost prohibition 

Time and materials contract 

Award of cost-plus-a-percentage-of-cost time and materials purchase 
order—a contracting basis violating 41 U.S.C. 254(b)—after disclosure 
of competitor’s quotation—procedure contrary to sec. 1-3.805-1(b) of 
Federal Procurement Regs.—and permitting revision downward of 
price by bidder, should be canceled and procurement made in accord- 
ance with sec. 1—3.406—1 of regulations, providing methods to be em- 
ployed in procurements to be made on time and materials basis_..~-.--- 612 

Improvement of contractor’s property 

oxtensive plant rearrangement costs claimed by uniquely qualified 
contractor under cost-reimbursement contract, renewed several times, 
for laboratory facility essential to accomplish research work contem- 
plated may be reimbursed to contractor for required items, notwith- 
standing established policy that appropriated funds may not generally 
be used for permanent improvement of privately owned property absent 
express statutory authority, essential permanent improvements being 
permitted when appropriations are available, expenditures are reason- 
able, and improvements are for principal benefit of Government, whose 
interests are fully protected, and cost of improvements claimed, essential 
to work under contract and reasonable, comprising only small part of 
ultimate cost, title vesting in Government, and portion of cost of items 
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Cost plus—Continued 

Improvement of contractor’s property—Continued 
which are not removed upon completion of contract recoverable, items 
proper for reimbursement may be paid__...-............-.---------- 25 

Late proposals and quotations 

Late quotations on proposed cost-plus-a-fixed fee negotiated contract 
which were not sent by registered or certified mail as required by Re- 
quest for Proposals pursuant to par. 3—506(d) of Armed Services Pro- 
curement Reg. may not be considered even though proof of mailing can 
be established by other means, late bid rules having been made appli- 
cable to quotations by par. 3—-506(f), although quotation is not offer 
which can be accepted by Govt. to form binding contract, and rules 
making no exception for cost-plus-a-fixed fee contracts, reasonable cut- 
off date being necessary even in cases with little or no competition, 
quotations, neither technically competent nor low in price, may not be 
considered on basis of “extreme importance” to Govt.; therefore, strict 
compliance with certified or registered mail requirement, reasonable 
and necessary constituting higher degree of proof than postmark of 
limited evidentiary value, requires rejection of late quotations___.__--- 42 
Damages 

Contract disputes clause purview 

Order by hearing examiner in contract disputes proceeding that 
contractor is entitled to equitable adjustment for constructive change 
for Govt.’s failure to furnish steam is in effect allowance of damages 
for breach of contract which is action outside purview of disputes clause 
jurisdiction and, therefore, finding is erroneous as matter of law; how- 
ever, if in fact Govt. is chargeable with breach of contract, remedy lies 
in separate claim before GAO or with courts in judicial proceeding_-_--- 441 

Liquidated 

Actual damages v. penalty 

Under rule that determination of whether contract stipulation for 
liquidated damages is valid or constitutes penalty depends on relation 
between amount stipulated and losses that were contemplated by parties, 
liquidated damages assessed under contracts to erect Job Corps camp 
facilities do not constitute penalty, nonutilization of staff and loss of 
enrollee training having been reasonably foreseeable and properly for 
consideration at time contracts were executed as elements of harm to 
job training program contemplated that would result in additional 
CEDORSSS ANG, COMINMES. £6 GOW bi. we ccdee tects cack ie ascrinesukusentiona 252 

Where difficult or impracticable at time of contract execution to 
calculate damage which might result from delayed performance, reason- 
able agreements for liquidated damages are uniformly upheld, and not 
material that actual loss caused by delay is small as compared with 
amount of liquidated damages agreed upon, or that damages may even 
exceed contract price, as validity of liquidated damage provision is for 
determination at time of contract agreement. __........------------- 252 

Delays 
Unexcusable 

Where contractor did not have firm supplier commitment before 

submitting bids to erect Job Corps camp facilities and could not secure 
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Damages—Continued 
Liquidated—Continued 
Delays—Continued 
Unexcusable—Continued 
supplier after receiving contract awards, termination of contracts for 
failure to perform—upheld by Board of Contract Appeals on findings of 
fact that under 41 U.S.C. 321 are final and conclusive, not having been 
found fraudulent, capricious, arbitrary, or unsupported by substantial 
evidence—may not be converted into terminations for convenience of 
Govt. and assessment of liquidated damages waived under act of Sept. 5, 
1950 (41 U.S.C. 256a), act authorizing remission of liquidated damages 
upon administrative recommendation not being for application to relieve 
contractor from consequences of negligence or carelessness 
Disposition 
Appropriation v. miscellaneous receipts 
Although liquidated damages may be retained in appropriation account 
when authorized reduction is effected in contract price, or in order to 
have money available for return in event contractor is relieved of liability 
for liquidated damages, “‘out-of-pocket’’ expenses—per diem and travel 
expenses—sustained by Govt., expenses contemplated for reimbursement 
under liquidated damages provision of contracts for erection of Job 
Corps camp facilities, may not be credited to appropriation from which 
expended, as no monies are due defaulting contractor, and remission of 
liquidated damages has been denied. Therefore, absent requirement to 
credit to or retain in appropriation account, amounts collected or with- 
held as liquidated damages, monies recovered under defaulted contracts 
are for deposit into Treasury as miscellaneous receipts 
Prospective 
Effective on partial payments 
“Satisfactory progress’? determination by contracting officer at any 
time after completion of 50% work under contract that would permit 
reduction of 10% retention from partial payments due contractor is 
matter of judgment that involves more than consideration of liquidated 
damages for projected late performance, and for consideration in deter- 
mination also are present performance, prospects for contract completion, 
and whether Govt. will be adequately protected by 10% withheld from 
progress payments during first half of contract completion in event 
final completion is deficient—and consent of surety for whose protection 
retention is also made is entitled to some weight. Therefore, contracting 
officer is not precluded from finding “‘satisfactory progress’’ because con- 
tractor may be subject to liquidated damages, nor will release of retained 
percentages prejudice Govt.’s right to assess damages----...-.-------- 
Res ipsa loquitur doctrine 
Negligence lacking 
Application of doctrine of res ipsa loquitur for finding negligence in 
Govt.’s failure to make repairs at particular location for steam thereby 
making the Govt. liable for breach of contract to furnish steam is 
erroneous as matter of law since contract did not specify that Govt. was 
to furnish steam at any particular time or location, and no evidence of 


any lack of diligence to infer negligence on part of Govt. is shown; there- 


fore, application of res ipsa loquitur doctrine which is doctrine in law of 
torts is not proper 
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Da mages—Continued 
Unliquidated 
Claim rejected 
Contractor having failed to reserve claim right against Govt. in 
general release executed upon acceptance of final payment under building 
demolition contract, release may not be reformed to permit contractor 
to claim acceleration and other costs incurred because Govt. delayed 
vacating building. Fact that check issued as final payment was not 
negotiated does not invalidate release executed to extinguish Govt.’s 
liability under contract, as contractor cannot vitiate final payment made 
by Govt. by refusing to negotiate check that represents final payment. 
Therefore, release—condition precedent to issuance of check—is valid 
defense to claim of contractor for unliquidated damages -_--_-_..-..----- 414 
Data, rights, etc. 
Disclosure 
Letter Request for Technical Proposals 
Under Letter Request for Technical Proposals (LRFTP), request of 
bidder after opening of bids but prior to award, to inspect both second 
step bids and first step technical proposals of lower bidders to determine 
bidder responsiveness to specifications was properly denied, contracting 
officer at request of low bidder obliged to safeguard technical proposals 
against disclosure to unauthorized persons, notwithstanding non- 
compliance with marking procedures prescribed by par. 3—507.1, Armed 
Services Procurement Reg., LRFTP not specifying manner in which 
offerors should designate confidential material or data submitted with 
proposals, and responsiveness of low proposal under step two procedure 
not affected by continued exercise of confidential privileges reasonably 
afforded step one proposal, material marked in accordance with par. 
3-507.1 remaining confidential during step two processes, different rule 
is not required for material restricted by other means__------------ 34 
Partial contract termination 
Drawings, data, and other materials submitted during performance 
of 3 phases of 4-part theoretical studies equipment contract under which 
Govt. was granted use of information and royalty-free license that 
exempted pending patent application, where last phase (Part IV) of 
contract, ‘Final Design,’’ was terminated at option of Govt., are pro- 
prietary and information relating to patent application may not be 
disclosed without consent of contractor. Govt. in failing to exercise 
option to performance of Part IV of contract having evidenced intent 
not to purchase rights to final equipment design, information closely 
related to and premised upon patent application is subject to restrictions 
imposed upon use of patent and may not be revealed without negotiating 
for right with contractor._......-- od os scbtasieos We) 4 etallen 679 


Timely protest requirement 

Award of contract for research and development of weapons system 
under 10 U.S.C. 2304(a)(11) to other than low offeror—small business 
concern—who prior to issurance of request for proposals had submitted 
unsolicited proposal containing proprietary data will not be disturbed, 
offeror of low proposal in alleging improper disclosure of data only 
upon becoming aware that its solicited proposal would not be considered 
for award failing to meet position of courts that party to maintain 
proprietary rights in information must take reasonable action to 











964 INDEX DIGEST 


CONTRACTS—Continued 


Data, rights, etc.—Continued 
Disclosure—Continued 


Timely protest requirement—Continued 
prevent or suppress unauthorized use of information, and scientific 
or engineering aspects of dispute lying outside competence of GAO, 


administrative denial of improper use of proprietary data must be 
WORN ts SRR JASE ASS. UA Ste eee Dee 7s Wau 


Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act) 
Default 

Liquidated damages applicability 

Where contractor did not have firm supplier commitment before 

submitting bids to erect Job Corps camp facilities and could not secure 
supplier after receiving contract awards, termination of contracts for 
failure to perform—upheld by Board of Contract Appeals on findings 
of fact that under 41 U.S.C, 321 are final and conclusive, not having 
been found fraudulent, capricious, arbitrary, or unsupported by sub- 
stantial evidence—may not be converted into terminations for con- 
venience of Govt. and assessment of liquidated damages waived under 
act of Sept. 5, 1950 (41 U.S.C. 256a), act authorizing remission of 
liquidated damages upon administrative recommendation not being 
for application to relieve contractor from consequences of negligence 
OP URN sled is. waodGag ceeeteeiiccei. 

Procurement from another source 

Excess cost liability 
Disposition of collection 

Monies recovered as excess costs of replacement contracts incident 
to default of contractor under Govt. contracts for erection of Job Corps 
camp facilities are for deposit into Treasury as miscellaneous receipts 
and not for return to appropriation account from which expended 


under principle appropriation had been erroneously charged in first 
RNR es tik dc cnn snc ncddscadeccsensnnsaukslendllacds wekeuedssheees 
Waiver 

Authority vested in GAO by act of Sept. 5, 1950 (41 U.S.C. 256a) 
does not extend to waiver or remission of properly established excess 
costs, and contractor whose default was due to own fault or negligence 
is liable under terms of contract to reimburse Govt. for excess costs 
incurred under replacement contracts. Absent express statutory author- 
ity excess costs may not be reduced, canceled, or waived, as official of 
Govt. may not give away or remit claim due Government 
Deliveries 

Failure to meet schedule 

Effect 

Cancellation of invitation for bids to permit revision of delivery 
schedule on urgently needed trucks and subsequent negotiation of 
sole-source procurement with contractor delinquent under current con- 
tracts although justified on basis that formal Determinations and 
Findings authorized sole-source procurement pursuant to 10 U.S.C. 
2304(a) (13) and (a)(14), as contractor even though incapable of meeting 
revised schedule could produce equipment sooner than any other bidder, 
and as time did not permit updating of inadequate drawings that had 
been modified to conform with production drawings of contractor, 
award violates letter and spirit of procurement statutes and regulations, 
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Deliveries—Continued 
Failure to meet schedule—Continued 
Effect—Continued 
and future procurements, after review of suitability of modified draw- 
ings, should be secured on competitive basis______- Oe lentes yh A 651 
Where contracting officer before canceling invitation for bids was cog- 
nizant that producer under current contracts was delinquent and could not 
meet revised delivery schedule of invitation, he instead of verifying 
emergency need for revised schedule and negotiating sole-source pro- 
curement with producer should have pointed out to requiring agency, in 
accordance with pars. 1-305.2 and 5-1106.4 of Armed Services Procure- 
ment Reg., impossibility of meeting weiet schedule, and earliest possible 
schedule on which deliveries could be reasonably anticipated, and, if it ap- 
peared that current producer could offer earlier delivery only then would 
it have been proper to cancel invitation for bids and negotiate sole- 
source procurement with producer. = 2 2... 2. <2 se 2 ee 651 
While determination of bidder responsibility is primarily an adminis- 
trative function that will not be disturbed by GAO absent showing that 
determination is arbitrary, capricious, or without substantial basis in fact, 
prior delinquencies of whatever nature on part of bidder should be one of 
important factors considered in determining present responsibility, es- 


pecially in case where earliest possible delivery of procurement is stated 
to be crucial] 651 


Discounts 


Page 


Partial and progress payments 

Under contract providing for progress payments and prompt payment 
discount from date of delivery, either to carrier or at destination, or from 
date correct invoice is received, if later than delivery date, discount taken 
on progress payment recouped from partial delivery invoice paid after 
expiration of discount period was proper, as taking discount on progress 
payment would have defeated purpose of providing capital to contractor, 
and discount time period running against delivery payment and not 
amount applied in liquidation of progress payment made prior to delivery 
of supplies and to discount period, Govt. is entitled to discount on amount 
of progress payment deducted from partial delivery payment, even 


though payment on balance due on partial delivery was made too late to 
have earned discount 430 


The term “progress payments” under par. E-106 of Armed Services 
Procurement Reg. signifying payments that are made as work progresses 
under contract, or upon basis of costs incurred, or percentage of comple- 
tion accomplished under contract or particular stage of completion, and 

rm “partial payments” in accordance with par. E-509.1 applying to 
partial deliveries accepted by Govt. under contract, or partial payments 
on contract termination claims, where contract provides for prompt 
payment discount from date of delivery, either to carrier or at destina- 
tion, or from. date correct invoice is received, if later than delivery date, 

Govt. is entitled to discount on progress payment recouped from partial 
delivery invoice, even if deducted from partial delivery payment 
made after expiration of discount period, discount period running only 

| Gh: GEIS DFU oe ick cc Seitacciteuaccnecnsenaawnsaddesaeeen 430 
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Disputes 

Additional costs determinations 

A hearing examiner’s finding under disputes clause proceeding that 
claim for extra work was only matter of quatum and, therefore, not 
within his jurisdiction, as he limited it, is not definite determination as 
to whether he was remanding claim to contracting officer for further 
negotiation or whether no further action was to be taken and, therefore, 
since examiner took no action and record is incomplete, amount allowed 
on claim by contracting officer must be accepted as correct- --_-_- «42g 

Contract Appeals Board decision 

Finality 

Where contractor did not have firm supplier commitment before 
submitting bids to erect Job Corps camp facilities and could not secure 
supplier after receiving contract awards, termination of contracts fcr 
failure to perform—upheld by Board of Contract Appeals on findings 
of fact that under 41 U.S.C. 321 are final and conclusive, not having been 
found fraudulent, capricious, arbitrary, or unsupported by substantial 
evidence—may not be converted into terminations for convenience of 
Govt. and assessment of liquidated damages waived under act of Sept. 5, 
1950 (41 U.S.C. 256a), act authorizing remission of liquidated damages 
upon administrative recommendation not being for application to relieve 
contractor from consequences of negligence or carelessmess- --- -------- 

Review by General Accounting Office 

While in determination of contract disputes by hearing examiners 
questions of law as well as fact may be decided, jurisdiction of Comp- 
troller General to review decisions by contracting agencies under con- 
tract disputes clause procedures is not limited to review of legal questions 
only but extends to review of questions of fact and so-called mixed 
questions of law and fact 

Evidence 

In reviewing determination of hearing examiner on questions of fact 
under contract disputes clause proceeding, entire record must be con- 
sidered and “substantial evidence’’ rule requires that conclusions be 
based on such rélevant evidence as reasonable mind might accept to 
support such conclusions and if there is opposing evidence so substantial 
in character as to detract from weight of evidence and thereby make it 
less than substantial on whole record, determination does not meet 
standards in Wunderlich Act, 41 U.S.C. 321-322, to confer finality 
upon determination. (Edison Co. v. National Labor Relations Board, 
305 U.S. 197, 229; Russel H. Williams, et al., v. U.S., 130 Ct. Cl. 435) - 

In contract disputes clause proceeding, evidence in form of testimony, 
official weather data, daily logs of construction work kept by both 
Govt. and contractor, official minutes of weekly construction meetings 
and correspondence on problems which evidence contradicts testimony 
of contractor in certain vital respects should have been evaluated by 
hearing examiner because of its significant probative value having been 
compiled or composed contemporaneously with contract work and not 
challenged by contractor’s witnesses as being inaccurate, misleading or 
Contracting agency’s determination in disputes clause proceeding 

that contractor’s claim for costs incident to delay in having construction 
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site made available should be remanded to contracting officer for settle- 
ment, because record did not furnish basis for conclusion that entire 
period of 1 month was period of delay, was not proper since contracting 
officer would have no additional or better evidence to determine proper 
time of delay than that before agency, and agency’s remand not only 
acknowledges lack of evidence to sustain finding of some delay but 
implies that parties by some process of negotiation not limited to record 
could determine period of delay which is matter for determination with 
peetiett lorcet us Denes Cai etetele Jaber JR AE 441 
Determination by hearing examiner under contract disputes clause 
proceeding that contractor was not bound by terms of change order 
and that contractor should be allowed a longer extension of time than 
under change order is not supported by substantial evidence and, there- 
fore, allowance of time extensions or equitable adjustment in excess of 
time and amounts agreed to and embodied in change order may not be 
OHOWOE Sa6i26 rote Sn A a ee 441 
Finality of administrative findings 
Adverse determinations 
When erroneous determination in contract disputes proceeding has 
been made by contracting agency against interests of Govt. and admin- 
istrative proceedings have been exhausted, it is unlikely that agency 
making decision would appeal and in absence of judicial precedent 
there is question as to whether Govt. would have standing to file appeal 
directly with courts challenging adverse decision by one of its agencies; 
therefore, unless GAO on its own initiative or on submission by account- 
able officer having responsibility for approval or payment of contract 
award directs agency not to make payment, such adverse determinations 
would go undetected and unremedied__......--..---------------- 441 
Breach of contract determination 
Order by hearing examiner in contract disputes proceeding that con- 
tractor is entitled to equitable adjustment for constructive change for 
Govt.’s failure to furnish steam is in effect allowance of damages for 
breach of contract which is action outside purview of disputes clause 
jurisdiction and, therefore, finding is erroneous as matter of law; however, 
if in fact Govt. is chargeable with breach of contract, remedy lies in 
separate claim before GAO or with courts in judicial proceeding. -...--- 441 
“Court of competent jurisdiction” v. Wunderlich Act 
Although GAO is not ‘court of competent jurisdiction’ within mean- 
ing of that phrase as used in standard disputes clause in Govt. contracts 
so as to require acceptance of administrative determinations as final and 
conclusive, it is Wunderlich Act, 41 U.S.C. 321-322, and not language of 
disputes clause which governs matter. See Langenfelder & Son, Inc. v. 
CB, HO Ca) Bi: OOF COG a nn En ss LURE 441 
Contract disputes clause which provides that decisions of contracting 
agency as to disputes are final and conclusive ‘‘unless determined by 
court of competent jurisdiction” not only goes beyond literal and govern- 
ing provisions of Wunderlich Act, 41 U.S.C. 321-322, which does not 
limit review to “courts,” but is also contrary to legislative history that 
recognized jurisdiction of GAO with respect to review of such determina- 
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tions and, therefore, language ‘“‘court of competent jurisdiction’ in 
contract does not affect authority of Comptroller General to review 
and question determinations of fact made by contracting office______- 441 
Review by the General Accounting Office 
Determination under contract disputes clause by hearing examiner, 
as modified by administrative agency, that contractor was entitled to 
time extensions, equitable adjustment of certain claims—denied by 
contracting officer—and to payment of amounts withheld as set off for 
debts is matter reviewable by Comptroller General of U.S. under au- 
thority in Budget and Accounting Act, 1921, 31 U.S.C. 41, and when such 
administrative determination is not supported by substantial evidence 
to meet standards of Wunderlich Act, 41 U.S.C. 321-322, and contains 
errors of law, contractor does not have claim against Govt. and payment 
pursuant to administrative determination may not be made____._.---- 441 
Question of propriety of accountable officer certifying voucher for 
contract payment ordered pursuant to contract disputes clause procedure 
is question of law and, although under contract disputes clause procedure 
and Wunderlich Act of May 11, 1954, 41 U.S.C. 321-322, determinations 
as to disputes of fact must be accepted as conclusive, unless fraudulent 
or capricious, or arbitrary or so grossly erroneous as necessarily to imply 
bad faith or is not supported by substantial evidence, such determination 
by contracting agency does not preclude Comptroller General from 
rendering decision as to whether payment to contractor is proper- ----- 441 
Jurisdiction of Comptroller General to review administrative deter- 
minations under standard disputes clause provisions in Govt. contracts 
on basis of standards prescribed in Wunderlich Act, 41 U.S.C. 321-322, 
is clearly conferred on Office under authority in Budget and Accounting 
Act, 1921, and although exercise of this jurisdiction does not affect 
rights of contractors to pursue any judicial remedies, determinations of 
Comptroller General are binding upon executive agencies__....------- 441 
Standards of review of administrative decisions on contract disputes 
which are granted to courts under Wunderlich Act, 41 U.S.C. 321-322, 
and which legislative history makes clear are to be exercised by GAO, 
are for application solely to decisions of fact, and, therefore, such stand- 
ards (fraud, capriciousness, arbitrariness, grossly erroneous or not sup- 
ported by substantial evidence) are standards to be applied by GAO in 
review of factual determinations under contract dispute clauses------- 441 
Wunderlich Act and decision effect 
Before Wunderlich decision, 342 U.S. 98 (1951), limiting review of con- 
tract dispute determinations to fraudulent standard, administrative 
determinations on questions of fact or law under standard disputes 
clause provisions in Govt. contracts had been consistently regarded as 
not binding on GAO, if under judicial precedents, such determinations 
were not binding on courts, and that such determinations were review- 
able by GAO under same standards applied by courts- ~~. ....-.--------- 441 
Legislative history of Wunderlich Act, 41 U.S.C. 321-322, not only 
recognizes that GAO had authority to review administrative determina- 
tions on questions of law and fact under disputes clause provisions in 
Govt. contracts both prior and subsequent to Wunderlich decision, 342 
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U.S. 98 in 1951, but clearly indicates that such jurisdiction of GAO was 
not to be affected by act and that in exercising jursdiction after enact- 
ment, same standards for review of factual determinations that courts 
used would be applied by GAO______-_-_--------- eee eu. caGksocu2 441 
When administrative determinations in contract dispute proceedings 
are brought to attention of Comptroller General which in his opinion fail 
to meet standards in Wunderlich Act, 41 U.S.C. 321-322, statutory duty 
which is vested in GAO as agency outside of executive branch, responsible 
to Congress, under Budget and Accounting Act, 1921, to question ad- 
ministrative action contrary to statutory fiscal limitations imposed by 
Congress, makes it imperative to take needed action to protect Govt.’s 
mpereet.: Js cose SER i be bee BS. Re ee 441 
The rule in Longwill and Charles cases, 17 Ct. Cl. 288 (1881); 19 id. 316 
(1884), that claims of doubtful validity should be referred to Court of 
Claims for adjudication or rejected leaving parties to prosecute them 
upon their own voluntary petitions is applicable to claims presented 
under contract disputes clause procedures since under Wunderlich Act, 41 
U.S.C, 321-322, administrative decisions on questions of law are not final 
and decisions on questions of fact are final only if they meet standards of 
OURO e CiRrea a ON en et Bes eT ee eae nennenned 
The fact that GAO is not equipped to conduct administrative hearings 
in contract disputes clause cases would not affect authority of GAO to 
review administrative determination of fact since under rule in Bianchi 
case, 373 U.S. 709 (1963), review of such administrative determinations 
must, under Wunderlich Act, 41 U.S.C. 321-322, be confined to con- 
sideration of record and no new evidence is permitted__........------ 441 
In reviewing determination of hearing examiner on questions of fact 
under contract disputes clause proceeding, entire record must be con- 
sidered and “substantial evidence” rule requires that conclusions be 
based on such relevant evidence as reasonable mind might accept to 
support such conclusions and if there is opposing evidence so substantial 
in character as to detract from weight of evidence and thereby make it 
less than substantial on whole record, determination does not meet 
standards in Wunderlich Act, 41 U.S.C. 321-322, to confer finality 
upon determination. (Edison Co. v. National Labor Relations Board, 
305 U.S. 197, 229; Russel H. Williams, et al., v. U.S., 130 Ct. Cl. 435) - 441 
Evidence which shows that contractor had adequate access to con- 
struction site for entire period during which delay due to unavailability 
of site is claimed, that he did not have necessary materials for commence- 
ment of work at site at terminal date for period in question does not 
support by substantial evidence determination by contracting agency 
that contractor is entitled to price adjustment for delay and, therefore, 
such determination under disputes clause does not meet standards of 
Wunderlich Act, 41 U.S.C. 321-322, to be regarded as final_-_--------- 441 
Where finding by hearing examiner under contract disputes clause 
proceeding that contractor was delayed by Govt.’s failure to furnish 
steam is not supported by substantial evidence and review of evidence 
offered by contractor in support of claim is shown by record to be in- 
consistent, inaccurate and misleading, finding must be regarded as not 
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meeting standards of Wunderlich Act, 41 U.S.C. 321-322, to be accorded 
inc intdntnnsininidesatiomivesadetidats 2 dint. Gena teesee s 
Hearing examiner’s determination under contract disputes clause 
proceeding that contractor is entitled to time extensions for work delays 
due to unusually severe weather that was unforeseeable, when evidence 
in these respects was erroneous, as matter of law, and when extensions 
allowed were not supported by substantial evidence must be regarded 
as determination that does not meet standards of Wunderlich Act, 41 
Me I RicsteGdneliihien ke datwodish Jey cnantels A@uscaeece’ 
Determination by hearing examiner in disputes clause proceeding 
that contractor is entitled to increased costs on basis of constructive 
acceleration change order which determination was predicated on erro- 
neous determinations, as matter of law, of several other time extension 
claims must likewise be regarded as erroneous and, therefore, does not 
meet standards of Wunderlich Act, 41 U.S.C. 321-322, to be accorded 
SR iiiitomnevcndabsituh whgennadesdtadcdaidées <dvémasuntssowdawls 
Performance time relief 
In absence of any provision in contract for relief for impossibility of 
performance, contractor’s claim for time extensions due to impossibility 
of performance was properly rejected as matter of law on basis that 
hearing examiner under disputes clause procedure had no authority for 
granting affirmative relief on such claim 
Federal Supply Schedule 
Order limitation 
Splitting requirements 
Under Federal Supply Schedule (FSS) contract imposing $50,000 
limitation on orders and listing two suppliers of film inspection machines, 
purchase by Army of higher priced only commercial item on FSS by 
splitting requirements into several orders to avoid limitation—man- 
datory on defense agencies even though not obligated to use FSS— 
violates basic concepts of competitive bidding and in effect is sole- 
source negotiation without finding required by 10 U.S.C. 2310, notwith- 
standing there is no prohibition against purchase of commercial item 
considered essential even when it is believed that formal solicitation 
of bids would elicit responsive offers from other than one remaining, 
but unsatisfactory FSS source. However, to protect interests of Govt., 
proper procedure would have been to negotiate procurement under 
10 U.S.C. 2304(a)(10) on basis that it was impracticable to obtain 
inet nith incacistie tilsah as unig tints ddan etek = ihe 
Government property 
Bid evaluation. (See Bids, evaluation, Government equipment, etc.) 
Increased costs 
Additional work or quantities 
Amount allowable determination 
A hearing examiner’s finding under disputes clause proceeding that 
claim for extra work was only matter of quantum and, therefore, not 
within his jurisdiction, as he limited it, is not definite determination 
as to whether he was remanding claim to contracting officer for further 
negotiations or whether no further action was to be taken and, therefore, 
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since examiner took no action and record is incomplete, amount allowed 
on claim by contracting officer must be accepted as correct _____-_- nafs 441 
Government activities 
Building occupancy under demolition contract 
Contractor having failed to reserve claim right against Govt. in 
general release executed upon acceptance of final payment under build- 
ing demolition contract, release may not be reformed to permit contractor 
to claim acceleration and other costs incurred because Govt. delayed 
vacating building. Fact that check issued as final payment was not 
negotiated does not invalidate release executed to extinguish Govt’s 
liability under contract, as contractor cannot vitiate final payment 
made by Govt. by refusing to negotiate check that represents final 
payment. Therefore, release—condition precedence to issuance of 
check—is valid defense to claim of contractor for unliquidated damages. 414 
Contract disputes clause purview 
Order by hearing examiner in contract disputes proceeding that 
contractor is entitled to equitable adjustment for constructive change 
for Govt.’s failure to furnish steam is in effect allowance of damages for 
breach of contract which is action outside purview of disputes clause 
jurisdiction and, therefore, finding is erroneous as matter of law; 
however, if in fact Govt. is chargeable with breach of contract, remedy 
lies in separate claim before GAO or with courts in judicial proceeding... 441 
Delay 
Evidence sufficiency 
Contractor who, incident to claim for additional costs because of delay 
in having site made available for commencement of work, was not shown 
to be behind in progress schedule for work until sometime after period of 
claim and who not only did not protest unavailability of site until 4 months 
later but was found to have performed significant portions of work during 
period in question has not presented evidence to substantiate finding of 
Galpt Seek. ohio coe Sn weeeen 441 
Evidence which shows that contractor had adequate access to con- 
struction site for entire period during which delay due to unavailability 
of site is claimed, that he did not have necessary materials for com- 
mencement of work at site at terminal date for period in question does 
not support by substantial evidence determination by contracting 
agency that contractor is entitled to price adjustment for delay and, 
therefore, such determination under disputes clause does not meet 
standards of Wunderlich Act, 41 U.S.C. 321-322, to be regarded as 
Reel is oi 3 ore oe eee ch aa ee eee 441 
Performance time relief 
Contractor who was actually behind in work progress schedule, based 
on detailed daily work logs, on date contracting officer invoked contract 
provision directing contractor to take necessary steps to improve work 
progress to meet progress schedule may not have contractor’s directive 
regarded as change order for acceleration or as having been issued im- 
properly, thereby entitling him to increased costs incident to attempt 
oe AR WN oe icin nh ces ceedeanwaeeeeuenee 441 
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Labor stipulations 
Davis-Bacon Act 
Minimum wage determinations 
Expiration date 
Cancellation and readvertising of painting procurement after bid 
opening on basis of expiration of minimum wage determinations without 
requesting extension of determinations was warranted to satisfy Govt.’s 
needs and to give all bidders equal opportunity where specifications 
revised to include samples and testing of paint, and liquidated damages 
affected bid prices, and absent fixing of amount or rate of liquidated 
damages in mandatory requirement prescribed by par. 18-113 of Armed 
Services Procurement Reg., inclusion of liquidated damages provision 
was necessary. However, in future contracting officers should request 
extension of wage determinations pursuant to 18—-704.2(a)(3), as soon 
after bid opening as it is recognized that it will not be feasible to make 
award before expiration of wage rates included in specifications__-__-__ 
Service Contract Act of 1965 
Exemption propriety 
Exemption of proposed contract for trash collection services from mini- 
mum wage and fringe benefit provisions in Service Contract Act of 1965, 
41 U.S.C. 351-357, on basis that work is to be performed in area where 
wage data are not currently available and where delay in award until 
evaluation of such data would not be feasible constitutes reasonable 
basis for such exemption and ,therefore, protest against award of contract 
to lower nonunion bidder who did not offer minimum wage and fringe 
CIID tk ONG TINTS OO GIN os bic conic ictdnwdcecuaccccnneankbnd 
Relief for increased wages 
Although rates of storage in contracts containing renewal options may 
not be modified to alleviate economic burden placed on contractors due 
to increased labor costs under Service Contract Act of 1965 (41 U.S.C. 
351-357) as no commensurate benefits would flow to Govt., furtherance 
of policy set out in act not constituting support for modification, remain- 
ing contract renewal options need not be exercised upon determination by 
contracting officer that compliance with act would result in net loss to 
contractor in performing option contracts..............-.-...------ 
Withholding unpaid wages, overtime, etc. 
“Trust funds” 
Concept 
Concept that amounts withheld under contract representing unpaid 
wages due employees of contractor subject to Davis-Bacon Act are “trust 
funds” will no longer be followed as trust fund is not created at time of 
or by act of withholding. A trust in favor of underpaid laborers or 
mechanics arises, if at all, only when determinations are made as to em- 
ployees entitled, individual amounts due, and withheld amounts trans- 
ferred to and accepted by GAO as impressed monies. Therefore, Davis- 
Bacon Act, providing no priority to employees over claims of Govt.,when 
no trust arises, Govt. has common law right of set-off against amounts 
withheld from contractor for whatever reason, and if withheld amounts 
do not satisfy claims of Govt., workers are left to their remedies against 
contractor and surety 
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Labor stipulations—Continued 
Withholding unpaid wages, overtime, etc.—Continued 
‘Trust funds’’—Continued 
Concept—Continued 
Subcontractor suing defaulted prime contractor and its surety under 
Miller Act bond having no claim against U.S., and attempted assignment 
predicated on bankruptey arrangement for contractor failing because 
surety is not permissible assignee under 31 U.S.C. 203, monies due under 
contract, Eight-Hour Law withholdings, as well as Davis-Bacon Act 
withholdings, which no longer are considered ‘‘trust funds’”’ based merely 
vn act of withholding, are available to Govt. under its common law 
right of set-off for liquidation of any indebtedness to Govt. arising under 
contract, any balance to be applied to unpaid Federal taxes or other 
indebtedness of contractor to U.S., whose claims have priority over 
those of assignee or employees of contractor - 
Mistakes 
Contracting officer’s error detection duty 
Notice of error 
Although contracting officer who awarded contract for food machinery 
to only bidder who did not take exception to motor horsepower specifica- 
tion and who quoted price substantially higher than that offered by other 
two bidders, who took exception to specification, may not be considered 
to have been on constructive notice that successful bidder, major manu- 
facturer of equipment, was actually bidding on less powerful machine 
than that called for in specifications, failure of other bidders to offer 
equipment meeting specifications should have alerted contracting officer 
to need to request verification; however, valid and binding contract for 
machinery specified resulted when award was made 
For errors prior to award. (See Bids, mistakes) 
Modification 
Change orders 
Acceptance 
Contractor who did not sign agreement that embodied results of 
negotiations and correspondence leading to change order that was defi- 
nite as to work, time extensions and.price adjustment may be considered 
to have been bound since parties to contract are not limited to specified 
method for modifications particularly where preponderance of evidence 
indicates acceptance of previously agreed upon terms. Helsby v. St. Paul 
Hospital and Casualty Co., 195 F. Supp. 385; Beatty v. Guggenheim Ez- 
ploration Co., 122 N.E. 378 
Legality 
Change order resulting from negotiation between parties to contract 
providing for change orders that was complete as to work, time extensions 
and cost, except for one specified item that was to be paid for on basis of 
price charged by supplier, is definite and certain agreement under which 
parties could expect to be bound and fact that cost of one item was not 
specified, agreement did contain method of determining price and, there- 
fore, parties may be considered to have been bound by change order----- 
Modification limitation 
Determination by hearing examiner under contract disputes clause 
proceeding that contractor was not bound by terms of change order and that 


973 


Page 


178 


281 


441 


441 





974 INDEX DIGEST 


CONTRACTS—Continued Page 
Modification—Continued 
Change orders—Continued 
Modification limitation—Continued 
contractor should be allowed a longer extension of time that under change 
order is not supported by substantial evidence and, therefore, allowance 
of time extensions or equitable adjustment in excess of time and amounts 
agreed to and embodied in change order may not be allowed -_____------ 441 
Performance time 
Contractor who was actually behind in work progress schedule, based 
on detailed daily work logs, on date contracting officer invoked contract 
provision directing contractor to take necessary steps to improve work 
progress to meet progress schedule may not have contractor’s directive re- 
garded as change order for acceleration or as having been issued improp- 
erly, thereby entitling him to increased costs incident to attempt to 
re re 8 oc eiineieinn sd daniddnidie' ten wanes 441 
Consideration 
Administrative policy furtherance 
Although rates of storage in contracts containing renewal options 
may not be modified to alleviate economic burden placed on contractors 
due to increased labor costs under Service Contract Act of 1965 (41 
U.S.C. 351-357) as no commensurate benefits would flow to Govt., 
furtherance of policy set out in act not constituting support for modifi- 
cation, remaining contract renewal options need not be exercised upon 
determination by contracting officer that compliance with act would 
result in net loss to contractor in performing option contracts__.-.---- 874 
Propriety 
Modification of contract for furnishing food preparation equipment 
awarded to only bidder, who did not take exception to motor specifi- 
cation, to permit him to furnish standard model with less powerful 
motor because model requested would not accommodate motor specified 
would be tantamount to precluding all prospective bidders from having 
opportunity to submit bids on less powerful equipment contrary to 
competitive bidding statute, 41 U.S.C. 253(a), which requires that all 
interested parties be given equal opportunity to compete for procure- 
ment and, therefore, such modification may not be authorized___...--- 281 


Multi-year procurements 


Price advantage 

Where prior to authorizing use of multi-year procurement method, 
determination is made that lower prices could not reasonably be antici- 
pated under annual buys by reason of continuity of production or elim- 
ination of repetitive substantial start-up costs, and that design and 
specifications of item would not change to extent that would involve 
major impact on contract price, criteria in par. 1-322.1(c) of Armed 
Services Procurement Reg. has been met and determination, absent 
I I i i cera hits chmiteiai size WG dati nie 749 

Service contracts 

Procurement of security guard services under multi-year contract, 
evaluated low by adding administrative costs to award annual contracts 
and which omitted labor cost escalation clause, is inconsistent with 
Armed Services Procurement Reg. provisions prescribing multi-year 
contracts for procurement of military “supplies’’ not regularly manu- 
factured and offered in commercial market in order to obtain lower 
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Multi-year procurements—Continued 
Service contracts—Continued 
prices, and multi-year contract procedures inapplicable to procurement 
of services of human beings unrelated to any mechanical appliances or 
equipment, or to production of tangible articles, use of multi-year do- 
mestic service contracts should be discontinued until matter is studied 
and appropriate regulations issued_-.............--..-....-.......-. 
Negotiation 
After advertising 
Bidder preference 
Upon cancellation of invitation for bids because only two acceptable 
technical proposals received under first step of two-step procurement 
indicated competition had been inadequate to insure reasonable prices, 
negotiation of procurement under 10 U.S.C. 2304(a) (10) is not required 
by statute, regulation, or decision to be limited to two firms submitting 
technical proposals under canceled procurement on basis of time and 
money expended by bidders to demonstrate technical competency during 
first step of proposed procurement in view of fact that other bidders 
participating in future negotiations would be required to demonstrate 
COURT ido. ain oid tks tedesomncncese “bine cate een 
More than one exception available 
Where negotiation of contract is justified under more than one of 
numbered exceptions in 10 U.S.C. 2304(a), GAO will not ordinarily 
substitute its judgment for that of contracting agency, and therefore 
after cancellation of invitation for bids by contracting officer because 
substantial difference in bid prices received indicated competition had 
been inadequate to insure reasonable price, fact that contract was ne- 
gotiated under sec. 2304(a)(10)—impracticable to obtain competition 
by advertising—rather than sec. 2304(a)(15), providing for negotiation 
after advertising when head of agency determines bid prices unreason- 
able, will not be questioned, notwithstanding negotiation under sec. 
2304(a)(15) would have been justified, substantial difference between 
bid prices supporting assumption specifications were inadequate to 
obtain competition by formal advertising_..._..........------------- 
Architect, engineering, etc., services. (See Contracts, architect, 
engineering, etc., services, negotiation authority) 
Authority 
Limitation 
Although assignment of priority designation permits use of ‘‘public 
exigency”? exception to formal advertising authorized by 10 U.S.C. 
2304(a)(2) without further justification, and contracting officer has 
considerable discretion to determine extent of negotiation consistent 
with exigency of situation, failure to solicit quotations from manufacturer 
of equipment specified in brand name or equal provision of invitation for 
procurement reserved for small business concerns without giving manu- 
facturer opportunity to protest size classification that excluded consider- 
ation of its brand name product was inconsistent with 10 U.S.C. 2304(g) 
and par. 3-202.2, Armed Services Procurement Reg., maximum competi- 
tion required not having been obtained due to failure to solicit proposal 
from brand name manufacturer_._..........=............---.-.---- 
Awards 
Notice. (See Contracts, awards, notice, to unsuccessful bidders) 
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Propriety 
Failure to negotiate with all offerors 
Determination to restrict negotiations for research and development 
work leading to award of cost-plus-incentive-fee contract after maximum 
competition had been obtained to one concern considered to have “the 
most advanced scientific knowledge attainable and best possible equip- 
ment” pursuant to par. 4-205.1(a), Armed Services Procurement Reg. 
is not prerogative of contracting officer and is contrary to 10 U.S.C. 
2304(g), providing if negotiations, including prospective research and 
development contracts, are conducted with one offeror, then discussions 
must be conducted with all responsible offerors submitting proposals 
within competitive range, price, and other factors considered. Therefore, 
if statutory requirement for negotiations is given meaningful effect, after 
obtaining maximum competition, contracting officer is required to 
conduct discussions with all responsible offerors submitting competitive 
ics fe Se ys Cnet calc bot widekdade SCR See ERS 191 
Competition 
Impracticable to obtain 
Failure to negotiate 
Under Federal Supply Schedule (FSS) contract imposing $50,000 
limitation on orders and listing two suppliers of film inspection machines, 
purchase by Army of higher priced only commercial item on FSS by 
splitting requirements into several orders to avoid limitation—mandatory 
on defense agencies even though not obligated to use FSS—violates 
basic concepts of competitive bidding and in effect is sole-source negotia- 
tion without finding required by 10 U.S.C. 2310, notwithstanding there 
is no prohibition against purchase of commercial item considered essential 
even when it is believed that formal solicitation of bids would elicit 
responsive offers from other than one remaining, but unsatisfactory FSS 
source. However, to protect interests of Govt., proper procedure would 
have been to negotiate procurement under 10 U.S.C. 2304(a)(10) on 
basis that it was impracticable to obtain competition 
Unavailability of specifications requirement 
Authority in sec. 1-3.210(a)(13)e of Federal Procurement Regs. 
contemplating negotiation under 41 U.S.C. 252(c)(10) for property or 
services for which it is impracticable to secure competition only when it 
is impossible to draft adequate specifications or any other adequately 
detailed description of required property or services and not when it 
is merely inconvenient to do so, use of sec. 252(c)(10) negotiating 
authority is not justified on basis prototype of equipment being procured 
is unavailable, where no attempt was made by contracting agency to 
draft adequate specifications between time previous procurement was 
obtained under advertising procedures and currently needed equipment, 
and where evidence is lacking of impossibility to draft any necessary 
changes required in specifications- -.- --- ee an hare eats be Vice mee vice bey 631 
Cost, etc., data 
Price negotiation technique 
Notwithstanding contracting agency having waived disclosure of cost 
and pricing data required by sec. 1-3.807-3 of Fed. Procurement Regs. 
for one offeror under both fixed-price and fixed-price incentive proposals 
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CONTRACTS—Continued 


Negotiation—Continued 
Cost, etc., data—Continued 
Price negotiation technique—Continued 

should have waived data requirement, pursuant to authority in sec. 
1-3.807—3(b), for only other offeror submitting proposals, cost and pricing 
data furnished properly was for consideration under sec. 1—-3.807-3(f). 
Although fixed-price incentive contract awarded will not be disturbed, 
cost and pricing data relied upon, even though not as detailed as con- 
sidered desirable for incentive contracts negotiated by military depart- 
ments, justifying administrative determination that successful fixed- 
price incentive proposal was reasonably priced and its acceptance would 
be in best interests of Govt., steps should be taken to assure future 
compliance with statutory and regulation procurement requirements _- 

Disclosure of prices, etc. 

Refusal of contracting officer who had conducted contract negotiations 
under authority of 10 U.S.C. 2304(a)(10) to furnish unsuccessful bidder 
with breakdown of prices of successful bidder is concurred in as furnishing 
of only total price of bid is justified under par. 3—508.3(a)(iv), Armed 
Services Procurement Reg., in view of number of items involved, and 
withholding of other information, such as profit, overhead rate, trade 
secrets, manufacturing processes, etc., is proper under par. 3—508.3(a) (v) - 

Fixed-price incentive contract 

Determination to use fixed-price incentive contract in lieu of fixed- 
price contract, or any other type contract, on basis that prices quoted 
in proposals were unreasonable and unacceptably higher than price at 
which similar equipment had been previously obtained under advertising 
procedures, and quoted prices exceeded Govt.’s estimate, was proper 
exercise of administrative authority under 41 U.S.C. 254(a), providing 
that contract negotiation pursuant to sec. 525(c) authority may be of 
any type which in opinion of agency head will promote best interests of 
Govt., sec. 1-3.403(a)(2) of Federal Procurement Regs. providing that 
in absence of effective price competition and sufficiency of price analysis, 
cost estimates of offeror and of Govt. may be basis for negotiation of 
PPIOTE OTRO. sii ccc adc oe Skid. Ss ble ced eee cd 

Late proposals and quotations 

Late quotations on proposed cost-plus-a-fixed fee negotiated contract 
which were not sent by registered or certified mail as required by Request 
for Proposals pursuant to par. 3—506(d) of Armed Services Procurement 
Reg. may not be considered even though proof of mailing can be estab- 
lished by other means, late bid rules having been made applicable to 
quotations by par. 3-506(f), although quotation is not offer which can 
be accepted by Govt. to form binding contract, and rules making no 
exception for cost-plus-a-fixed fee contracts, reasonable cut-off date 
being necessary even in cases with little or no competition, quotations, 
neither technically competent nor low in price, may not be considered 
on basis of ‘‘extreme importance’’ to Govt.; therefore, strict compliance 
with certified or registered mail requirement, reasonable and necessary 
constituting higher degree of proof than postmark of limited evidentiary 
value, requires rejection of late quotations._.._.__---- thet aebeile 

Notice of disqualification 

Administrative determination that design for highly specialized 
scientific equipment was technically unacceptable is not introduction 


977 


Page 


631 


285 


631 











978 INDEX DIGEST 


CONTRACTS—Continued 
Negotiation—Continued 
Notice of disqualification—Continued 
of “new requirements’ into procurement justifying further negotiation, 
deficient proposal not coming within competitive technical range con- 
templated by par. 3-805.1(a) of Armed Services Procurement Reg., 
and knowledge of ultimate use of end product being imputed to bidder, 
specifications may not be amended, nor bids modified. Although it is 
regrettable procuring agency failed to timely issue to bidder preaward 
notice of equipment unacceptability required by par. 3-508.2 of regula- 
tion, equipment offered having been properly evaluated as technically 
deficient, rejection of proposal is upheld 
Public exigency 
Delivery schedule v. price 
Where record shows reasonable basis for conclusion of contracting 
officer to award contract to second low bidder proposing more favorable 
overall delivery schedule on procurement of helmets for which public 
exigency existed and which was negotiated pursuant to 10 U.S.C. 
2304(a)(2), award made will not be disturbed simply because different 
method of evaluation—“helmet-days’’—may have resulted in different 
conclusion, authority granted by sec. 2304(a)(2) to negotiate procure- 
ment because of critical importance of early delivery contemplating 
possibility of award to bidder offering best delivery schedule, even if 
not best price; however, administrative agency in future procurements 
should take steps to assure use of most meaningful and appropriate 
method for evaluation of competing delivery schedules 
Justification for negotiation 
Although negotiation of procurement under public exigency authority 
in 41 U.S.C. 252(c)(2) with only two manufacturers capable of meeting 
delivery schedule established for equipment formerly procured by for- 
mal advertising was not justified on basis new producers could not meet 
required delivery schedule, contracting agency having authority to 
disqualify bidder incapable of meeting delivery schedule of advertised 
procurement, contract, notwithstanding delay in making award, will 
not be disturbed, question of propriety of employing negotiation pro- 
cedures not having been timely raised, and due to fact formal adver- 
tising would have resulted in responsive bids from two companies with 
whom negotiations were conducted_-_____- un ONPAGaee ada sutadesaak cd 
Negotiation limitation 
Although assignment of priority designation permits use of “public 
exigency” exception to formal advertising authorized by 10 U.S.C. 
2304(a)(2) without further justification, and contracting officer has 
considerable discretion to determine extent of negotiation consistent 
with exigency of situation, failure to solicit quotations from manufac- 
turer of equipment specified in brand name or equal provision of invi- 
tation for procurement reserved for small business concerns without giving 
manufacturer opportunity to protest size classification that excluded 
consideration of its brand name product was inconsistent with 10 U.S.C. 
2304(g) and par. 3—-202.2, Armed Services Procurement Reg., maximum 
competition required not having been obtained due to failure to solicit 
proposal from brand name manufacturer 
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CONTRACTS—Continued 
Negotiation—Continued 
Request for proposals 
Amendment 
When offeror consenting to use of nonproprietary data submitted in 
presolicitation presentation for redesigning of Bachelor Officers Quarters 
and enlisted men’s barracks refuses to furnish sufficient information to 
enable other offerors to submit proposals on equivalent articles and 
Govt. to evaluate proposals, changing Request for Proposals (RFP) 
from solicitation on brand name or equal basis to one in which prospec- 
tive offerors are free to offer items suitable for needs of Govt. does not 
require issuance of amendment prescribed by pars. 3—-505(c) and 3— 
805.1(e), Armed Services Procurement Reg., verbal instructions incident 
to change given at preproposed conference serving same purpose as writ- 
ten amendment in that all prospective offerors were placed on notice 
of change in terms of RFP 
Failure of contracting officer to advise offeror of increase in procure- 
ment needs after proposals had been opened, increase affecting both 
price and quantity, is not prejudicial where offeror’s proposal could 
not be evaluated and information to determine nature and quality of 
items offered is refused Govt., and where offeror indicated no willingness 
to change position in connection with any revised proposal 
Research and development. (See Contracts, research and develop- 
ment) 
Sole-source basis 
Justification 
Cancellation of invitation for bids to permit revision of delivery 
schedule on urgently needed trucks and subsequent negotiation of sole- 
source procurement with contractor delinquent under current contracts 
although justified on basis that formal Determinations and Findings 
authorized sole-source procurement pursuant to 10 U.S.C. 2304(a) (13) 
and (a)(14), as contractor even though incapable of meeting revised 
schedule could produce equipment sooner than any other bidder, and as 
time did not permit updating of inadequate drawings that had been 
modified to conform with production drawings of contractor, award 
violates letter and spirit of procurement statutes and regulations, and 
future procurements, after review of suitability of modified drawings, 
should be secured on competitive basis 
Where contracting officer before canceling invitation for bids was cogni- 
zant that producer under current contracts was delinquent and could not 
meet revised delivery schedule of invitation, he instead of verifying emer- 
gency need for revised schedule and negotiating sole-source procurement 
with producer should have pointed out to requiring agency, in accordance 
with pars. 1-305.2 and 5-1106.4 of Armed Services Procurement Reg., 
impossibility of meeting revised schedule, and earliest possible schedule on 
which deliveries could be reasonably anticipated, and, if it appeared that 
current producer could offer earlier delivery only then would it have been 
proper to cancel invitation for bids and negotiate sole-source procurement 
with producer 
Two-step procurement discontinued 
Discontinuing two-step procurement procedure pursuant to par. 
3-210.2(iii), Armed Services Procurement Reg., and negotiating contract 
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CONTRACTS—Continued 


Negotiation—Continued 

Sole-source basis—Continued 

Two-step procurement discontinued—Continued 

with firm whose specifications for only technically acceptable equipment 
offered had been used to draft first step of procurement to define mini- 
mum needs of Govt. was not improper, anticipated participation of 
manufacturers that could match major advancements made in equipment 
not having resulted, and although failure of two-step advertising effort 
generated sole-source procurement, intent of procedure was not to elimi- 
nate competition, notwithstanding competition under first step may 
have been restricted to some extent, nor to circumvent difficult task of 
sole-source justification — _ __- 

Specifications unavailable 

Basis for exception to formal advertising 

Authority in sec, 1-3.210(a)(13)¢ of Federal Procurement Regs. con- 
templating negotiation under 41 U.S.C. 252(c)(10) for property or serv- 
ices for which it is impracticable to secure competition only when it is 
impossible to draft adequate specifications or any other adequately de- 
tailed description of required property or services and not when it is 
merely inconvenient to do so, use of sec. 252(c) (10) negotiating authority 
is not justified on basis prototype of equipment being procured is unavail- 
able, where no attempt was made by contracting agency to draft ade- 
quate specifications between time previous procurement was obtained 


under advertising procedures and currently needed equipment, and 
where evidence is lacking of impossibility to draft any necessary changes 
required in specifications_ 

Unsolicited proposals 

Preferential consideration 

Where negotiation of research and development weapons system con- 
tract was in accordance with sec. IV, part 2, of Armed Services Procure- 
ment Reg. (ASPR) and authority in 10 U.S.C. 2304(a)(11), requirement 
in ASPR 3-805.1(a) that after receipt of proposals, written or oral 
discussions with all responsive offerors submitting proposals within 
competitive range, price and other factors considered, does not apply, 
ASPR 3-805.1(d) permitting award of research and development con- 
tract to offeror promising greatest value to Govt. on basis other than 
price, and proposal of low offeror failing to meet needs of Govt., sub- 
mission of unsolicited proposal does not entitle offeror to preferential 
treatment provided in ASPR 4-106.1(e)(5), and award as made was 
proper discharge of procurement responsibility and discretion - — ~~ ~~~. - 
Offer and acceptance 

Acceptance 

Erroneous 

Under specifications requiring minimum page print production guaran- 
tee, failure of low bidder to execute guarantee clause is omission that 
goes to responsiveness of bid and not to responsibility of bidder, and 
verbal assurance of low bidder after bid opening of intent to comply 
with production requirement not having been for consideration, contract 
award to low bidder should be canceled, guarantee of compliance with 
at least minimum production requirement affecting not only quantity of 
work to be deliyered, but possibly also price, and nonresponsive bid not 
constituting offer for acceptance, permitting low bid to be made respon- 
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- CONTRACTS—Continued Page 
Offer and acceptance—Continued 
Acceptance—Continued 
Erroneous—Continued 
sive after bid opening was tantamount to permitting bidder to submit 
ONE Ria de beni cin biccteus sass sawasesnenmicndeemedan sen 856 
Change orders 
Unsigned 
Contractor who did not sign agreement that embodied results of 
negotiations and correspondence leading to change order that was 
definite as to work, time extensions and price adjustment may be con- 
sidered to have been bound since parties to contract are not limited to 
95 specified method for modifications particularly where preponderance of 
evidence indicates acceptance of previously agreed upon terms. Helsby v. 
St. Paul Hospital and Casualty Co., 195 F. Supp. 385; Beatty v. Guggen- 
Rote Badlevelion Cex, 300 Nidhi 7G. o okie cies cea wccistncenwanennenl 441 
Quotations 
Late quctations on proposed cost-plus-a-fixed fee negotiated contract 
which were not sent by registered or certified mail as required by Re- 
quest for Proposals pursuant to par. 3—-506(d) of Armed Services Pro- 
curement Reg. may not be considered even though proof of mailing 
can be established by other means, late bid rules having been made 
| applicable to quotations by par. 3—506(f), although quotation is not 
offer which can be accepted by Govt. to form binding contract, and 
rules making no exception for cost-plus-a-fixed fee contracts, reasonable 
cut-off date being necessary even in cases with little or no competition, 
31 quotations, neither technically competent nor low in price, may not 
be considered on basis of “extreme importance’’ to Govt.; therefore, 
strict compliance with certified or registered mail requirement, rea- 
sonable and necessary constituting higher degree of proof than post- 
mark of limited evidentiary value, requires rejection of late quotations- 42 
Options 
Price consideration prior to exercising option 
Although rates of storage in contracts containing renewal options 
may not be modified to alleviate economic burden placed on contractors 
due to increased labor costs under Service Contract Act of 1965 (41 
U.S.C. 351-357) as no commensurate benefits would flow to Govt., 
furtherance of policy set out in act not constituting support for modi- 
fication, remaining contract renewal options need not be exercised upon 
determination by contracting officer that compliance with act would 
35 result in net loss to contractor in performing option contracts_...---.--- 874 
Payments 
Partial 
Retention 
Release 
“Satisfactory progress’”’ determination by contracting officer at any 
time after completion of 50% work under contract that would permit 
reduction of 10% retention from partial payments due contractor is 
matter of judgment that involves more than consideration of liquidated 
damages for projected late performance, and for consideration in de- 
termination also are present performance, prospects for contract com- 
pletion, and whether Govt. will be adequately protected by 10% with- 
held from progress payments during first half of contract completion 
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Payments—Continued 

Partial—Continued 

Retention—Continued 
Release—Continued 

in event final completion is deficient—and consent of surety for whose 
protection retention is also made is entitled to some weight. Therefore, 
contracting officer is not precluded from finding “satisfactory progress’ 
because contractor may be subject to liquidated damages, nor will 
release of retained percentages prejudice Govt.’s right to assess damages_ 

Under terms of contract which recognizes determination of satis- 
factory progress may be made “at any time’’ after 50 percent of work 
has been completed and that “remaining’’ monthly partial payments 
may be made in full, only future retentions may be released, contract 
having reference to retention from each month’s contract earnings. 
Therefore, when at time of contracting officer’s determination that 
work under contract is proceeding satisfactorily only 15 percent of 
work remains to be accomplished, payment for that portion of work 
only may be made in full, however, previous erroneously retained 
percentages may be released 

Determination by contracting officer after completion of 50 percent 
of contract that 10 percent retention from partial payments due con- 
tractor will not be reduced because satisfactory progress in performance 
of contract is not being made does not constitute breach of contract, 
even though reduction of retainer is matter of discretion. The only 
restraint on exercise of admitted discretion is that administrative agency 
act in good faith and not in abuse of its discretion 

Progress 

Discount 

Under contract providing for progress payments and prompt payment 
discount from date of delivery, either to carrier or at destination, or 
from date correct invoice is received, if later than delivery date, discount 
taken on progress payment recouped from partial delivery invoice paid 
after expiration of discount period was proper, as taking discount on 
progress payment would have defeated purpose of providing capital to 
contractor, and discount time period running against delivery payment 
and not amount applied in liquidation of progress payment made prior 
to delivery of supplies and to discount period, Govt. is entitled to dis- 
count on amount of progress payment deducted from partial delivery 
payment, even though payment on balance due on partial delivery was 
made too late to have earned discount 

The term ‘“‘progress payments” under par. E-106 of Armed Services 
Procurement Reg. signifying payments that are made as work progresses 
under contract, or upon basis of costs incurred, or percentage of comple- 
tion accomplished under contract or particular stage of completion, and 
term ‘partial payments”’ in accordance with par. E-509.1 applying to 
partial deliveries accepted by Govt. under contract, or partial payments 
on contract termination claims, where contract provides for prompt 
payment discount from date of delivery, either to carrier or at destination, 
or from date correct invoice is received, if later than delivery date, Govt. 
is entitled to discount on progress payment recouped from partial delivery 
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Payments—Continued 
Progress—Continued 
Discount—Continued 
invoice, even if deducted from partial delivery payment made after 
expiration of discount period, discount period running only on delivery 
payment 
Request 
Under invitation for bids that did not provide for progress payments 
although contract performance time would exceed 6 months, low bid 
conditioned in transmittal letter by request for progress payments was 
properly rejected as nonresponsive. However, in view of mandatory 
requirement in par. E-504.1 of Armed Services Procurement Reg. for 
progress payments if contract performance time exceeds 6 months or 
material impact is made on working funds of contractor, excluding prog- 
ress payment provision from invitation on basis no bids were expected 
from small business concerns and that there would be no material 
impact on working capital of large business concern prevented full and 
free competition to disadvantage of Govt. and procurement should be 
readvertised 
Questionable 
Review of entire record 
When the payment of particular claim called to attention of GAO 
is part of transaction involving other payments to which exception would 
be taken in subsequent audit by GAO, responsibility of GAO for settle- 
ment of all claims against Govt. and for audit of financial transactions 
of departments and agencies in executive branch of Govt. would not 
justify sanctioning, even by silence, any payments involved in transac- 
tion and, therefore, not only voucher covering particular claim but entire 
record with respect to all claims under contract are required to be 
reviewed 
In transactions involving expenditure of public funds, conditions 
underlying any payment made pursuant to contractual agreement are 
for review by Comptroller General, and, if any payment has been 
improperly made or contractor has been unjustly enriched at public 
expense, action to recover any improper payments is required to be 
taken by GAO under its statutory authority 
Releases 
Conflicting claims 
Judicial determination 
Payment of balance due under construction contract that is claimed 
by assignee bank, surety, and administrator and ancillary adminis- 
trator of two partner contractors killed in airplane accident should 
be withheld pending judicial determination of rights of claimants, each 
claimant alleging priority entitlement, no claimant can give U.S. good 
and valid acquittance. If action to obtain payment is brought against 
U.8., claimants not involved in suit could be interpleaded and amount 
due under contract deposited with court 
Set-off. (See Set-Off, contract payments) 
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CONTRACTS—Continued 
Performance 
Adequacy 
Administrative determination 
Contracting officer who is satisfied that proposed contractor is quali- 
fied on basis that although tooling necessary to perform contract had 
not been acquired at time of preaward survey, arrangements for tooling 
will have been completed by time of contract performance, that change 
in place of performance is result of change in workload and not indica- 
tion of nonresponsibility, and that contractor who experienced prior 
difficulties on similar contract is presently capable of performing, has 
legitimately exercised discretionary powers, and contracting officer’s 
finding contractor was responsible not having been arbitrary, capricious 
or without substantial basis of fact, any later determinations as to con- 
tractor’s ability to meet delivery dates is for determination by contract- 
ing officer, who can terminate contract for default if necessary 
Impossibility 
Time extension 
In absence of any provision in contract for relief for impossibility of 
performance, contractor’s claim for time extensions due to impossibility 
of performance was properly rejected as matter of law on basis that 
hearing examiner under disputes clause procedure had no authority for 
granting affirmative relief on such claim_____-~- fe MKSRENCRS «tht ain 
Contractor who was actually behind in work progress sc hedule, based 
on detailed daily work logs, on date contracting officer invoked contract 
provision directing contractor to take necessary steps to improve work 
progress to meet progress schedule may not have contractor’s directive 
regarded as change order for acceleration or as having been issued im- 
properly, thereby entitling him to increased costs incident to attempt 
0 NS I i a on on ocean Seeaceseciens stivivtigata tdvhad 
Proprietary, etc., items. (See Contracts, data, rights, etc.) 
Protests 
Resolution 
Administrative level of authority 
Resolution of written protest presented prior to award by unsuccessful 
bidder to contracting agency that is required by par. 2—407.9(b) (3) of 
Armed Services Procurement Reg. has been satisfied when contracting 
officer, legal counsel, supervisory contract negotiator, and contract ne- 
gotiator meet before award of contract and confirm nonresponsiveness 
of bid of protestant, the low bidder, regulation not specifying particular 
level at which bid protest is to be resolved. Under par. 2—407.9(b) (2), 
when protest has not been lodged directly with Comptroller General 
prior to contract award, his views need be obtained only if considered 
desirable 
Stop order denied 
Administrative determination not to issue stop order on contract 
pending decision on propriety of contract award by GAO will not be 
questioned, procuring agency responsible that unreasonable delay is not 
experienced in operational programs of Govt. having determined prior to 
award that delay up to 15 working days pending Small Business Admin. 
decision on capability of low bidder was not justified, possible longer 
delay by issuance of stop order after award pending resolution of award 
protest appears not to be in interest of Govt 
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Reformation. (See Contracts, modification) 
Releases 

Finality of release 

Contractor having failed to reserve claim right against Govt. in general 
release executed upon acceptance of final payment under building demoli- 
tion contract, release may not be reformed to permit contractor to claim 
acceleration and other costs incurred because Govt. delayed vacating 
building. Fact that check issued as final payment was not negotiated 
does not invalidate release executed to extinguish Govt.’s liability under 
contract, as contractor cannot vitiate final payment made by Govt. by 
refusing to negotiate check that represents final payment. Therefore, 
release—condition precedent to issuance of check—is valid defense to 
claim of contractor for unliquidated damages____.__.......---------- 

Payments. (See Contracts, payments, releases) 
Research and development 

Propriety of award 

Where negotiation of research and development weapons system con- 
tract was in accordance with sec. IV, part 2, of Armed Services Procure- 
ment Reg. (ASPR) and authority in 10 U.S.C, 2304(a) (11), requirement 
in ASPR 8-805.1(a) that after receipt of proposals, written or oral dis- 
cussions with all responsive offerors submitting proposals within com- 
petitive range, price and other factors considered, does not apply, ASPR 
3-805.1(d) permitting award of research and development contract to 
offeror promising greatest value to Govt. on basis other than price, and 
proposal of low offeror failing to meet needs of Govt., submission of un- 
solicited proposal does not entitle offeror to preferential treatment pro- 
vided in ASPR 4-106.1(e) (5), and award as made was proper discharge 
of procurement responsibility and discretion 

Two-step procedure 

Use of two-step formal advertising procedure prescribed by par. 2-501 
et seq. of Armed Services Procurement Reg. in lieu of negotiating under 
par. 3-211.2, for procurement of research and development contract pur- 
suant to authority in 10 U.S.C. 2304(a) (11), would be neither feasible nor 
practicable where exact nature and extent of development work and 
method of accomplishment cannot be established in advance and work 
contemplated is subject to improvisation and changes based on offeror’s 
approach prior to establishment of firm contract requirements, and pro- 
curement having been obtained on competitive basis to maximum practi- 
cable extent, determination to negotiate under 10 U.S.C. 2304(a) (11) 
was proper and under 10 U.S.C. 2310(b) determination is final 
Sales. (See Sales) 
Service Contract Act of 1965. (See Contracts, labor stipulations, Service 

Contract Act of 1965) 
Small business concerns. (See Contracts, awards, small business con- 

cerns) 
Specifications 

Adequacy 

Changes by contractor 

Cancellation of invitation for bids to permit revision of delivery 
schedule on urgently needed trucks and subsequent negotiation of 
sole-source procurement with contractor delinquent under current 
contracts although justified on basis that formal Determinations and 
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Specifications—Continued 
Adequacy—Contirued 
Changes by contractor—Continued 
Findings authorized sole-source procurement pursuant to 10 U.S.C. 
2304(a) (13) and (a) (14), as contractor even though incapable of meeting 
revised schedule could produce equipment sooner than any other bidder, 
and as time did not permit updating of inadequate drawings that had 
been modified to conform with production drawings of contractor, 
award violates letter and spirit of procurement statutes and regulations, 
and future procurements, after review of suitability of modified drawings, 
should be secured on competitive basis 
Security clearances 
Where security clearance of personnel is required, bids on proposals 
should be solicited in ample time, and contain sufficiently definite state- 
ments, to enable prospective contractors to take whatever action is 
necessary to establish their ability to satisfy requirements respecting 
responsibility for and timeliness of initiating security clearance pro- 
cedures, and making arrangements for employment of required cleared 
personnel prior to award of contract.......................-------- 
Ambiguous 
Bidder action requirement 
Invitation for bids providing that failure to read instructions will be at 
risk of bidder, and prescribing 60-day bid acceptance period unless 
otherwise indicated, where reference to clause 712 of bid schedule— 
mandatory 60-day bid acceptance provision—did not cite page number, 
and bid schedule failed to list clauses numerically and contained clause 
requiring offer of definite acceptance period, is not ambiguous invitation, 
bidder having responsibility to request prebid interpretation of invitation. 
Therefore, offer of 30-day bid acceptance period for required definite 
period of 60 or more days having been nonresponsive to invitation, bid 
MOAT. BOG DO SOMONE COR BWOTG i a:é cio nciicncadecccdsund saawsbonwe 
Delivery provisons 
Although award to low bidder offering delivery within 90 to 120 days 
after receipt of order under invitation which, ambiguous as to whether 
maximum delivery schedule of 90 days was desired or whether offer 
of later delivery date would be without prejudice to evaluation of bid, 
inadequately informed bidders of standards their bids had to satisfy 
will not be disturbed as cancellation of award made to lowest bidder in 
good faith would not be in best interests of Govt., future invitations, 
when early delivery is not essential, should provide desired delivery 
RG CINE AUN CRONE CNR ions crip itecnindcnnntinndnkunenchmen a cenied 
Reservation to Govt. in invitation to bid of right to make award to 
responsive bidder offering closest delivery time to required delivery date 
when no responsive bid meeting delivery date specified is received is 
ambiguity, provision not meeting standards of sec. 1-1.316-2(c) of 
Federal Procurement Regs., as bidder is left to guess at extent of deviation 
which will satisfy Govt., and reservation detrimental to competitive 
bidding system, reserved right of Govt. should be eliminated from bid 
form,43 (Comm. Gan: B00. metibeds «.nicsinundeaswsencudusisoacotalbanw 
Brand name or equal. (See Contracts, specifications, restrictive, 
particular make) 
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Specifications—Continued 
Changes, revisions, etc. 
After bid opening 
Price, quantity, or quality effect 
Failure of contracting officer to advise offeror of increase in procure- 
ment needs after proposals had been opened, increase affecting both 
price and quantity, is not prejudicial where offeror’s proposal could not 
be evaluated and information to determine nature and quality of items 
offered is refused Govt., and where offeror indicated no willingness to 
change position in connection with any revised proposal___.....---- 285 
Amendment requirement 
When offeror consenting to use of nonproprietary data submitted in 
presolicitation presentation for redesigning of Bachelor Officers Quarters 
and enlisted men’s barracks refuses to furnish sufficient information to 
enable other offerors to submit proposals on equivalent articles and 
Govt. to evaluate proposals, changing Request for Proposals (RFP) from 
solicitation on brand name or equal basis to one in which prospective 
offerors are free to offer items suitable for needs of Govt. does not require 
issuance of amendment prescribed by pars. 3—505(c) and 3-805.1(e), 
Armed Services Procurement Reg., verbal instructions incident to change 
given at preproposed conference serving same purpose as written amend- 
ment in that all prospective offerors were placed on notice of change in 
Wena ORE tides. Seen oe ele ieascs us SUGAR aS 285 
Omissions effect on agreement 
Change order resulting from negotiation between parties to contract 
providing for change orders that was complete as to work, time extensions 
and cost, except for one specified item that was to be paid for on basis 
of price charged by supplier, is definite and certain agreement under which 
parties could expect to be bound and fact that cost of one item was not 
specified, agreement did contain method of determining price and, there- 
fore, parties may be considered to have been bound by change order_.. 441 
Conformability of equipment, etc. 
Bid acceptance time. (See Bids, acceptance time limitation) 
Compatibility with existing equipment 
Compliance with compatibility of equipment requirement in perform- 
ance type specifications for expansion of coaxial switching system, where 
end result desired was indicated without including designs particularly 
describing each component, and bidders were not required to submit 
descriptive literature, engineering data, or any indication of how specifi- 
cations would be met, must be determined before equipment offered 
by low bidder may be accepted. If function to be served by whole system 
can be met with equipment which need not be compatible, then all bids 
should be rejected and procurement readvertised to reflect this deter- 
mination, and future bidders should be required to submit enough in- 
formation to provide basis for evaluating equipment offered against 
nthe OF Gittiearasisas SRS CO oi oo ew Sen Beka be oie, sees on 395 
Contracting officer’s duty 
Fact that procuring agency did not make any effort to ascertain 
whether any manufacturer could supply equipment it desired may 
not be construed as notice that equipment offered by successful bidder 
does not meet specifications; however, contracting agencies should make 
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CONTRACTS—Continued 
Specifications—Continued 
Changes, revisions, etc.—Continued 
Contracting officer’s duty—Continued 
reasonable efforts, before solicitation, to determine whether particular 
CO BRI ivchntwir de cndccénGedeus ad Veale ndousiiet Jo. cid. 
Technical deficiencies 
Administrative determination that design for highly specialized sci- 
entific equipment was technically unacceptable is not introduction of 
‘new requirements’ into procurement justifying further negotiation, 
deficient proposal not coming within competitive technical range con- 
templated by par. 3-805.1(a) of Armed Services Procurement Reg., 
and knowledge of ultimate use of end product being imputed to bidder, 
specifications may not be amended, nor bids modified. Although it is 
regrettable procuring agency failed to timely issue to bidder preaward 
notice of equipment unacceptability required by par. 3-508.2 of regula- 
tion, equipment offered having been properly evaluated as technically 
deficient, rejection of proposal is upheld 
Descriptive data 
Defective 
Under invitation for bids to furnish equipment in accordance with 
detailed specifications and including descriptive literature clause pre- 
scribed by sec. 2.202.5(b) of Armed Services Procurement Reg., but 
failing to state descriptive requirement for technical evaluation, upon 
cancellation of award, reevaluation of bid indicating insufficiency of 
descriptive literature furnish to determine specification compliance, 
deviation not considered clerical error, or, overcome by subsequent 
offer of compliance, award may not be made to any other bidder and 
procurement should be readvertised, descriptive literature requirement 
not establishing common base for bid evaluation and detailed specifica- 
tions leaving nothing to describe in way of performance characteristics, 
descriptive literature clause was improperly included and it would be 
prejudicial to bidders to reject their bids for failure to supply sufficient 
information to. prove cempllanee..nic oi cc. ctl sda et. se 
Performance characteristics 
Standards 
Although rejection of bid submitting descriptive data insufficient to 
show conformity of performance characteristics of item offered with re- 
quirements of Invitation for Bids’ Purchase Description has no proper 
basis when descriptive literature requirements solicit performance char- 
acteristics details to permit Govt. to make “detailed comparative analy- 
sis” without furnishing standards for or identification of characteristics, 
bid may be properly rejected if literature accompanying it to describe 
performance characteristics of item offered shows nonconformity with 
stated requirement of Purchase Description, even though descriptive 
literature may not have been needed, or that invitation was defective for 
failing to spell out with particularity requirements for description of 
details of performance characteristics. ........-..------------------- 
Sufficiency of details 
Where Requirements for Descriptive Literature in invitation for bids 
does not provide sufficient details as to information needed by contracting 
agency for determining performance characteristics of procurement to be 
purchased, but bidder can make its bid responsive by parroting back 
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CONTRACTS—Continued 
Specifications—Continued 
Descriptive data—Continued 
Sufficiency of details—Continued 
Govt.’s specifications, legitimacy of descriptive literature requirement is 
not established, “Justification for Descriptive Literature’ doing little 
more than stating conclusion of requirement without furnishing stand- 
ards for or identification of performance characteristics required 
Deviations 
Informal v. substantive 
Bid acceptance time. (See Bids, acceptance time limitation) 
Failure to bid on each item 
Failure of bidder to quote price for option increment under invitation 
warning that bidders must bid on all items may not be classed as mistake 
under par. 2-406.3 of Armed Services Procurement Reg., and even if in- 
advertent, omission is material deviation which depriving Govt. of sub- 
stantive and valuable right to increase quantities justifies bid rejection, 
notwithstanding quoted basic quantity price could be used for any option 
quantity awarded at time basic quantity is awarded, as that price could 
not be used for option quantities awarded after date of initial award----- 
Guaranteed production 
Under specifications requiring minimum page print production 
guarantee, failure of low bidder to execute guarantee clause is omission 
that goes to responsiveness of bid and not to responsibility of bidder, 
and verbal assurance of low bidder after bid opening of intent to comply 
with production requirement not having been for consideration, con- 
tract award to low bidder should be canceled, guarantee of compliance 
with at least minimum production requirement affecting not only 
quantity of work to be delivered, but possibly also price, and non- 
responsive bid not constituting offer for acceptance, permitting low 
bid to be made responsive after bid opening was tantamount to per- 
mitting bidder to submit new bid 
Sample adequacy 
Notwithstanding preliminary sample of not less than one square 
yard of cheesecloth submitted with low bid met specification require- 
ments, bid was properly rejected on basis ten-pound sample submitted 
after bid opening did not satisfy Govt.’s specialized needs. As require- 
ment in invitation that only bidders meeting preliminary sample test, 
which eliminated consideration of unqualified bidders, would be required 
to furnish larger sample for purpose of determining cheesecloth offered 
had persistent quality needed by Govt., was not prejudicial to low 
bidder, and did not result in unfair competition, even though it would 
have been desirable to evaluate bids without requesting further infor- 
mation, failure of larger sample submitted with low, bid to satisfy 
specifications qualified bid, material deviation that may not be waived-- 
Waiver 
Approval erroneous 
Fact that contracting officer of procuring agency, under par. 14-205 
of Armed Services Procurement Reg. is required to obtain from using 
activity approval for waiver of specification deviations that are reported 
by inspector, was unaware of inadequacy of data package until too 
late to have effect in current procurement does not justify sole-source 
procurement situation created by contractor under other procurements 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Waiver—Continued 
Approval erroneous—Continued 
by means of unilateral specification changes, and subsec. (d) of par. 1- 
1202, which provides for mandatory use of applicable Federal or coor- 
dinated military specifications, requiring revision of inadequate speci- 
fications ‘‘to obviate necessity for repeated departures from specifi- 
cations,” noncompliance with par. 1—1202(d) was prejudicial to other 
ID tc obanse el ec ebn ee Eiri eed cee oxo 
Failure to furnish something required 
Bid bond 
Failure to furnish ‘‘may be’’ cause for rejection 
Failure of bidder unable to obtain bid bond to comply with invitation 
requirement for submission of bond may not be waived as informality 
or minor irregularity on basis that invitation stated that such failure 
may be cause for rejection and therefore rejection is not required, clause 
prescribed by sec. 1—-10.103—3 of Federal Procurement Regs. and correctly 
stating in connection with named situations in sec. 1-10.103-4 in which 
failure to furnish required bid bond is waivable, that such failure ‘may 
be” cause for rejection, and even though clause would be more precise 
and more informative to bidders if it stated that failure to furnish bid 
bond will require rejection of bid in all cases except those listed in sec. 
1—10.103—4 and may be cause for rejection even then, regulations having 
force and effect of law, failure of bidder to furnish bid bond cannot be 
waived and requires bid rejection-- - - - - -- thiccdesweded emia tates 
License approval 
The rule that matters relating to responsibility of bidder which do 
not affect prices, quantity and quality of procurement and which are 
not prejudicial to other bidders may be furnished after bid opening is 
equally applicable in surplus sales disposal where statutory authority 
for sale is similar to statutory authority for procurement of supplies 
and services. Therefore, under sales invitation requiring purchasers of 
radioactive machine tools to be licensed to decontaminate tools— 
requirement concerning responsibility—time for compliance with 
license requirement may be as late as time for performance. However, 
award conditioned on purchaser obtaining license prior to removal of 
equipment, in event condition is not met contract is void ab initio-_--- 
Minimum needs requirement 
Since modification of contract to permit contractor to substitute for 
one item article with less powerful motor than that required under 
invitation is not legally proper, procuring agency should determine 
if heavier motor is essential to its needs and, if so, attempt to procure 
equipment in open market, charging contractor with any excess cost, 
but if less powerful motor would meet needs of agency, that item could 
be deleted from contract and procurement readvertised 
Restrictive 
Particular make 
Brand name manufacturer excluded from participation 
Although assignment of priority designation permits use of “public 
exigency” exception to formal advertising authorized by 10 U.S.C. 
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CONTRACTS—Continued Page 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 
Brand name manufacturer excluded from participation—Continued 
2304(a)(2) without further justification, and contracting officer has 
considerable discretion to determine extent of negotiation consistent 
with exigency of situation, failure to solicit quotations from manu- 
facturer of equipment specified in brand name or equal provision of 
invitation for procurement reserved for small business concerns without 
giving manufacturer opportunity to protest size classification that 
excluded consideration of its brand name product was inconsistent with 
10 U.S.C. 2304(g) and par. 3-202.2, Armed Services Procurement Reg., 
maximum competition required not having been obtained due to failure 
to solicit proposal from brand name manufacturer__..........------ 600 
Samples 
Preliminary and additional samples 
Notwithstanding preliminary sample of not less than one square 
yard of cheesecloth submitted with low bid met specification require- 
ments, bid was properly rejected on basis ten-pound sample submitted 
after bid opening did not satisfy Govt.’s specialized needs. As require- 
ment in invitation that only bidders meeting preliminary sample test, 
which eliminated consideration of unqualified bidders, would be required 
to furnish larger sample for purpose of determining cheesecloth offered 
had persistent quality needed by Govt., was not prejudicial to low bid- 
der, and did not result in unfair competition, even though it would have 
been desirable to evaluate bids without requesting further information, 
failure of larger sample submitted with low bid to satisfy specifications 
qualified bid, material deviation that may not be waived___--------- 406 
Preproduction sample requirement 
Administrative determination 
Under invitation requiring submission of preproduction samples and 
reserving right to waive requirement in case of prior producers who 
furnish evidence that prior Govt. approval of their products was ap- 
propriate for current procurement, determination whether or not to 
waive preproduction samples is essentially administrative function, 
and determination will not be disturbed unless contracting officer’s 
determination that samples should not be waived is shown to be arbi- 
trary, capricious, or without substantial basis of fact.........------- 123 
Wage determinations 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon 
Act, minimum wage determinations) 
Status 
Construction v. supplies and services 
A fixed-price construction contract is not like contract for supplies 
or for services of specified number of individuals but is contract for 
finished project and fact that contractor had to hire additional help and 
equipment and work overtime to complete project at time specified is 
not of any concern to Govt. under fixed-price contract when evidence 
indicates that Govt. did not demand that contractor use specified 
DUG? OF WNL 855 SS oh eee ei ieee 441 
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CONTRACTS—Continued 
Subcontractors 
Licensed 
In lieu of prime contractor 
Under invitation for sale of radioactive machine tools requiring 
bidders “if successful” to be licensed to decontaminate tools, prospective 
purchasers who arrange for performance of decontamination process by 
licensed subcontractors prior to bidding are qualified and responsible 
bidders that are eligible for contract awards in absence of either statu- 
tory or contractual prohibition precluding subcontracting to meet license 
requirement, and whether decontamination process is affected by prime 
contractor or through services of subcontractor, prime contractor is 
responsible to Govt. for performance of contract...........-.----- 326 
Patent use. (See Patents, subcontractors use) 
Administrative approval 
Award of subcontract to high bidder with consent of contracting 
agency administering prime contract and having knowledge that prime 
contractor did not consider information furnished by lower bidder that 
cable specification was not included in its proposal as only one man- 
ufacturer could supply cable, will not be disturbed even though it is 
uncertain that most advantageous award was made, contracting agency 
having responsibility in behalf of Govt. for determining whether or not 
award is advantageous. However, in future procurements Govt. approval 
of subcontract awards should not be pro forma, but should be based on 
careful consideration of full) record... . 2.2. cose nid cecccciccscccs 142 
Bid shopping 
Bidder listed as subcontractor 
Low bidder on proposed construction contract listing itself, permitted 
by invitation, as subcontractor to perform “Architectural Cast Stone”’ 
category of work has not met requirements of invitation that fabrication 
and setting of stone “shall be performed by Specialty Subcontractor(s),”’ 
a material defect in bid precluding its consideration for award. Low 
bidder not qualified fabricator of stone if awarded contract would be in 
position to bid shop among fabricators of architectural stone, a practice 
listing of subcontractors requirement was aimed at, and future invitations 
for bids involving architectural cast stone or any other material that is 
to be fabricated and installed by specialty subcontractors should require 
bidders to list both fabricator and installer__._...........-.---------- 156 
Definiteness of subcontractor listing requirements 
Invitation providing that prime contractors list specialty subcon- 
tractor(s) for fabrication and setting of architectural cast stone, but 
defining “Specialty Subcontractor’ as firm skilled in ‘‘installing items 
required by contract,” and providing for installation of movable metal 
partitions without specifying that subcontractor is required to be 
specialty subcontractor, able to perform all or specified portion of work 
with own forces, is considered an ambiguous invitation having resulted 
in one bidder listing manufacturer’s agent as subcontractor for parti- 
tions, another bidder listing itself as specialty subcontractor, and failure 
to list as specialty subcontractor the second-tier subcontractor to be 
used by listed fabricator stone specialty subcontractor to set stone. 
Therefore, specifications having been defective, bids or quotations 
should be resolicited under provisions clearly and definitely setting out 
requirements for listing subcontractors_............-.--------------- 
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CONTRACTS—Continued 

Time and materials 

Procedure 

Award of cost-plus-a-percentage-of-cost time and materials purchase 
order—a contracting basis violating 41 U.S.C. 254(b)—after disclosure 
of competitor’s quotation—procedure contrary to sec. 1-3.805-1(b) of 
Federal Procurement Regs.—and permitting revision downward of price 
by bidder, should be canceled and procurement made in accordance 
with sec. 1-3.406—1 of regulations, providing methods to be employed in 
procurements to be made on time and materials basis 
Transportation services 

Guaranteed sum per annum 

To overcome lack of availability of public transportation to veterans 
hospital located in isolated area, Veterans Admin. to assure continuation 
of visits to veteran patients necessary for complete medical and hospital 
care prescribed by 38 U.S.C. 4101(a) may enter into subsidy-type agree- 
ment with private carrier under authority of 38 U.S.C. 213 for regularly 
scheduled transportation services to hospital at guaranteed sum per 
annum, less amount of fares—fares commensurate with common carrier 
fares—collected from visitors and employees, Administration to estab- 
lish adequate controls to insure proper accounting by carrier of fares 
collected 


CONVENTIONS, ETC. 
(See Meetings) 
CORREGIDOR-BATAAN MEMORIAL COMMISSION 


Memorial construction by Veterans Administration 
Architect, engineering, etc., services 
Fee limitation 


Architect-engineer contract for design, etc., of Corregidor-Bataan 
Memorial executed under authority of 38 U.S.C. 213, and subject to 
procurement status applicable to Veterans Admin. should have been 
negotiated on basis of 6-percent fee limitation in sec. 304 of Federal 
Property and Administrative Services Act of 1949, as amended (41 
U.S.C. 254(b)), absent contrary intent in 38 U.S.C. 213. However, no 
action will be taken on excessive fee paid to architect-engineer under 
contract on basis that Govt-wide review is currently being conducted 
of architect-engineer contracting procedures, but future architect- 
engineer contracts authorized under 38 U.S.C. 213 should be made 
subject to restrictive provisions of title III of 1949 act 

Use of section 601 authority 

Veterans Administration responsible for construction of Corregidor- 
Bataan Memorial authorized by 36 U.S.C. 426, may enter into agree- 
ment with Dept. of Navy, pursuant to sec. 601 of Economy Act (31 
U.S.C. 686(a)), for construction of memorial within limit of available 
funds and subject to approval of final plans for memorial by Bur. of 
Budget, and in accordance with sec. 601, authorizing services between 
agencies, performing agency is to be paid its total actual costs in carry- 
ing out work, either in advance or by reimbursement, requisitioning 
agency to remain accountable to Congress for activities under appro- 
priations received 
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COURTS 
Costs 
Agencies other than Justice Department 
Notwithstanding Attorney General as chief law officer of Govt. has 
duty to institute, prosecute and defend actions on behalf of U.S. in 
matters involving court proceedings, defraying expenses from Dept. of 
Justice appropriations, Small Business Admin. having been authorized 
pursuant to 15 U.S.C. 634(b) to resort to litigation in courts in perform- 
ance of its duties, may assume expenses of litigation required incident 
to exercising responsibilities imposed by Small Business Investment Act, 
15 U.S.C. 687c(b), including fees and expenses of appointing receiver, 
expenses to be paid from funds or appropriations available for expenses 
OF DE Risin ct ccm in nkéenn tna nittediisine in akealkseuunmnacex 
Criminal Justice Act of 1964 
Transcripts 
Criminal Justice Act of 1964 having authorized payment by U.S. for 
services that are necessary to proper presentation of indigent defendant’s 
case at all stages in criminal proceeding, cost of transcripts may be paid 
under act, regardless of whether prepared in State, municipal, or Federal 
courts, or by whom, 28 U.S.C. 753(f) relating to transcripts of proceedings 
in Federal district courts and sec. 11-935, D.C. Code while not repealed 
merging with greater benefits granted by Criminal Justice Act, and trial 
transcripts needed by all persons within purview of 1964 act, including 
persons prosecuted by U.S. in U.S. Branch of Dist. of Columbia Court 
of General Sessions, may be paid from appropriations made to U.S. 
courts pursuant to appropriate court orders. B—153485, Mar. 17, 1964; 
B-154384, Aug. 3, 1964; B-154856, Aug. 18, 1964, overruled___._-_.-- 
Decisions 
Friestedt v. United States, 178 Ct. Cl. 447. (See Pay, retired, disability, 
members who served in higher grade than at retirement) 
District courts of United States 
Jurisdiction 
Patent infringement suits. (See Patents, infringement, suits in 
district courts of the United States) 
Judgments, decrees, etc. 
Res judicata 
Subsequent claims 
Effect of removal of statute of limitation bar 
Removal by act of Apr. 14, 1966, Pub. L. 89-395, of bar imposed by 
act of Oct. 9, 1940, on payment of increased retired pay computed under 
4th par. of sec. 15 of Pay Readjustment Act of 1942, not including 
claims barred under doctrine of res judicata, officer of Regular Army 
retired Sept. 21, 1944, and awarded sec. 15 re-retirement benefits in 
Holden v. U.S., 123 Ct. Cl. 866, under act of June 29, 1948, from that 
date to Apr. 30, 1952, is barred under doctrine of res judicata from having 
claim considered pursuant to 1966 act for that portion—May 16, 1945 
to June 28, 1948—of 6-year period preceding petition filing on May 16, 
1951 which although not barred by 28 U.S.C. 2501 was not included in 
petition, court having had complete jurisdiction of officer’s then existing 
cause of action, and for period subsequent to period of award, May 1, 
1952, to date of judgment, July 15, 1952, holding in 155 Ct. Cl. 177 restricting 
payment absent judgment amendment___.......------------------- 
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DAMAGES Page 
Contracts. (See Contracts, damages) 
Property 
Public. (See Property, public, damage, loss, etc.) 
DAVIS-BACON ACT 
(See Contracts, labor stipulations, Davis-Bacon Act) 


DEBT COLLECTIONS 
Waiver 
Loans. (See Loans, repayment, waiver) 


DEPARTMENTS AND ESTABLISHMENTS 
Damage claims 

Reimbursement prohibition 

Govt. of American Samoa considered territory and not instrumental- 
ity of U.S., revenues of Samoa, although mingled with appropriated 
funds and grants-in-aid received from U.S., are available for payment 
of claim asserted against Samoan Dept. of Education for storage losses 
of donated agricultural commodities, rule that one Federal agency may 
not pay damages to another premised on concept that ownership of 
Govt. property is lodged in single entity, Federal Govt. rather than 
various departments and agencies and, therefore, Govt. cannot seek 
reimbursement from itself, having no application._._..........-.------ 586 
Reorganization 

Defense Department 

Army Air Corps to Air Force 

In applying Friestedt rule, 173 Ct. Cl. 447, noon on Sept. 26, 1947, 
is date on which Air Corps ceased to be integral part of Army and be- 
came part of U.S. Air Force, for purpose of determining satisfactory 
eorviog aided IOCRBOs MEFs on On ein ec cece to 727 
Services between 

Construction of buildings, etc. 

Veterans Administration responsible for construction of Corregidor- 
Bataan Memorial authorized by 36 U.S.C. 426, may enter into agree- 
ment with Dept. of Navy, pursuant to sec. 601 of Economy Act (31 
U.S.C. 686(a)), for construction of memorial within limit of available 
funds and subject to approval of final plans for memorial by Bur. of 
Budget, and in accordance with sec. 601, authorizing services between 
agencies, performing agency is to be paid its total actual costs in carry- 
ing out work, either in advance or by reimbursement, requisitioning 
agency to remain accountable to Congress for activities under appro- 
Sli NIUE... Sao dia SOW dee SAT ANNIE LS AS 73 
Status 

Howard University 

Whether employees of Freedmen’s Hospital who pursuant to Pub. L. 
87—262 enacted prior to severance pay provisions in sec. 9 of Pub. L. 
89-301, dated Oct. 29, 1965, are “involuntarily separated from service” 
within contemplation of sec. 9(c) of 1965 act upon transfer to Howard 
University—private self-governed institution under terms of its corporate 
charter, whose employees are not civilian employees of Govt. for pur- 
poses of sec. 9(a)—is doubtful. Therefore, employees should be excluded 
from severance pay provisions under regulatory authority contained in 
sec, 9(b) (8), and any allowance of severance pay to employees authorized 
by Congress 
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DEPENDENTS 


Education 
Overseas employees. (See Officers and Employees, overseas, de- 


pendents, education) 


DETAILS 

States, municipalities, etc. 

State license fees 

State license fees imposed on medical doctors employed by Public 
Health Service (PHS) who are detailed to States or local health agencies 
may not be reimbursed to employees detailed to carry out State func- 
tions, absent statutory authority for use of Federal funds to defray cost 
of license fee, 42 U.S.C. 215, although authorizing detail of personnel 
and providing for use of appropriated funds and credit for State service 
as though performed for PHS, failing to include authority for payment 
of license fee, and 42 U.S.C. 246(f), enacted to facilitate interchange 
of medical personnel with State agencies, excluding reference to license 
fee in enumeration of reimbursable items of cost, omission inferred as 
intentional under rule of statutory construction of provision that desig- 
ne Ne nn oc eeeeepedenreuaceras bbenewnntene 


DISCOUNTS 
Contract payments. (See Contracts, discounts) 

DISTRICT OF COLUMBIA 
Courts 

Criminal Justice Act of 1964 having authorized payment by U.S. 

for services that are necessary to proper presentation of indigent de- 
fendant’s case at all stages in criminal proceeding, cost of transcripts 
may be paid under act, regardless of whether prepared in State, munici- 
pal, or Federal courts, or by whom, 28 U.S.C. 753(f) relating to tran- 
scripts of proceedings in Federal district courts and sec. 11-935, D.C. 
Code while not repealed merging with greater benefits granted by Crim- 
inal Justice Act, and trial transcripts needed by all persons within 
purview of 1964 act, including persons prosecuted by U.S. in U.S. 
Branch of Dist. of Columbia Court of General Sessions, may be paid 
from appropriations made to U.S. courts pursuant to appropriate court 
orders. B—153485, Mar. 17, 1964; B-154384, Aug. 3, 1964; B-154856, 
Aire, UB SOE ROO cise dis odds ck Bi awesib eine cdowesens 
Leases, concessions, rental agreements, etc. 


Prior appropriation necessity 
Rental of conference rooms at several hotels in Dist. of Columbia 


for agency personnel use without specific appropriation of funds violates 
prohibition in 40 U.S.C. 34, and certifying officers responsible for rental 
payments may not be relieved of liability under 31 U.S.C. 82¢ on basis 
payments were certified as proper in good faith in reliance upon actions 
of those whom they had reason to believe were informed as to applicable 
legal requirements, record evidencing certifying officers either knew 
pertinent facts or that reasonable diligence and inquiry would have 
DOIG GA iviin ice ccenrlendwic detiinhsanbboweraaedicmakspidhuewdin 

Although under 31 U.S.C. 82c¢ certifying officer may be relieved from 
liability when facts incident to improper payment are fully appreciated 
but transaction involved was consummated in good faith, certifying 
officers approving rental of hotel rooms in Dist. of Columbia for use of 
agency personnel without specific appropriation of funds, prohibited by 
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DISTRICT OF COLUMBIA—Continued 
Leases, concessions, rental agreements, etc.—Continued 

Prior appropriation necessity—Continued 
40 U.S.C. 34, may not be relieved of liability, sec. 8lc making relief 
available only when payment is not contrary to prohibitory statute, 
and collection actions against hotels receiving improper payments are 
required, 40 U.S.C. 34 constituting notice to all contractors or lessors 
OF DIGI idk cd Clb Ri dec ckenentecg Ek Ws eee eee 

General statutory authority in sec. 11(e) of National Science Founda- 
tion Act of 1950, as amended, 42 U.S.C. 1870(e), conflicting with 40 
U.S.C. 34 prohibiting rental of space in Dist. of Columbia for use of 
Govt., absent prior appropriation for purpose, hotel accommodations 
rented in District by National Science Foundation may not be paid 
from appropriated funds, and prohibition in 40 U.S.C. 34 not overcome 
by statement in budget justification where appropriation act did not 
authorize rental expenditure, specific statutory prohibition prevails over 
general administrative authority conferred by sec. 11(e) of 1950 act on 
POM sg ci eG siete nwecedunddccdastae bau cche theca cade 


DONATIONS 
Legality 

Authority requirement 

Reimbursement for travel, subsistence, and other expenses to an 
officer or employee officially directed to participate in convention, semi- 
nar, or similar meeting sponsored by. “associations of regulated indus- 
tries’ for mutual interest of Govt. and association may be charged to 
employing agency’s appropriation. However, in absence of statutory 
authority to accept gifts, any augmentation of agency’s appropriation by 
acceptance of gift or donation would be unauthorized__......--------- 

When Federal agency is authorized to accept gifts, travel expenses in- 
curred by officer or employee directed to participate in convention, 
seminar, or similar meeting of “association of regulated industries” for 
mutual interest of Govt. and association may not be made by donor 
directly to employee, but reimbursement or donation should be made 
to agency and credited to its appropriation, and employee paid in ac- 
cordance with laws and regulations relating to reimbursement for official 
travel, Any accommodations and goods or services in kind furnished 
employee may be treated as donation to employing agency and either no 
per diem and other travel expenses paid to employee or appropriate re- 
duction made in reimbursing him, depending upon extent of donation- --- 
Private funds 

Usage 

Conferences, entertainment, etc. 

The National Science Foundation lacking expressed authority for 
rental of hotel accommodations in Wash., D.C., for conference, payment 
by Foundation for use of space from appropriated funds is prohibited by 
40 U.S.C. 34, and General Services Admin. not having arranged for space 
may not pay rental cost. However, pursuant to sec. 11(f) of National 
Science Foundation Act of 1950, as amended, 42 U.S.C. 1870(f), payment 
for rental space, including luncheons, telephone calls, and coffee, items 
not payable from appropriated funds, may be made from Foundation’s 
Donation Account 49X8960, upon administrative determination ex- 
OE, WARD GIR oiind cs cactinciniiwiktciciditictriagiadananamatasele 
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ECONOMIC OPPORTUNITY PROGRAM 


Work-study programs 

Federal agency participation 

In connection with College Work-Study Program prescribed by 
Economic Opportunity Act of 1964, as amended, providing for part-time 
employment of students and authorizing Commissioner of Education to 
enter into grant agreements with institutions of higher education and to 
pay ‘Federal share’ of 90 percent of cost of program, remaining 10 
percent of cost is not considered within purview of ‘Federal share”’ 
contribution and Federal agency, authorized as ‘‘public organization’’ 
to utilize work-study enrollees is not precluded from making payments 
under study program that are in addition to those made by Commis- 
sioner, provided no profit results to sponsoring institution.__..._._ ~~ 

Unreimbursed administrative costs, such as social security taxes, com- 
pensation insurance and other standard contributions, relating to en- 
rollees placed with Federal agencies in connection with College Work- 
Study Program authorized by Economic Opportunity Act of 1964, as 
amended may be paid by agencies in addition to 10-percent payment 
RD EE UN CI ain oo Skins Se ceddccvencdesé pace 

Additional payments by Federal agencies employing students under 
College Work-Study Program prescribed by Economic Opportunity 
Act of 1964 may be made on flat percentage rather than actual cost 
basis, provided the records of institutions of higher education are peri- 
odically reviewed to assure appropriateness of payments being made 
and percentages adjusted where necessary to maintain reasonable 


EDUCATION 


Colleges, schools, etc. (See Colleges, Schools, Etc.) 
Dependents of overseas employees. (See Officers and Employees, over- 
seas, dependents, education) 
Scholarships 
Reserve Officers’ Training Corps program. (See Military Personnel, 
Reserve Officers’ Training Corps) 


EQUIPMENT 


Government-owned 

Compatibility of new to existing equipment 

Compliance with compatibility of equipment requirement in per- 
formance type specifications for expansion of coaxial switching system, 
where end result desired was indicated without including designs partic- 
ularly describing each component, and bidders were not required to 
submit descriptive literature, engineering data, or any indication of how 
specifications would be met, must be determined before equipment 
offered by low bidder may be accepted. If function to be served by whole 
system can be met with equipment which need not be compatible, then 
all bids should be rejected, and procurement readvertised to reflect 
this determination, and future bidders should be required to submit 
enough information to provide basis for evaluating equipment offered 
Gehan eels OB GOVE see ois bce cd mss ome sbts oe csss cee eus tse kur 
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) EVIDENCE Page 

Death certificate 

Rebuttal 

Where exact hour or date of death of retired officer of uniformed 
services cannot be determined and official record reflects body of officer 
was found 121 days after release from active duty, death gratuity 
authorized by 10 U.S.C. 1476(a) to be paid to widow of officer dying 
within 120-day period after release from active duty may not be paid, 
and as neither statement of doctor signing death certificate that death 
could have occurred on 120th day nor any other document rebuts 
official record that death of officer occurred more than 120 days after 
release from active duty, matter is too doubtful to warrant payment of 
CO SE isin inwawdine sca nacdcacnnasdcagasgnmeanumeneages sl 409 
Probative value 

Conflicting evidence 

In contract disputes clause proceeding, evidence in form of testimony, 
official weather data, daily logs of construction work kept by both Govt. 
and contractor, official minutes of weekly construction meetings and 
correspondence on problems which evidence contradicts testimony of 
contractor in certain vital respects should have been evaluated by hear- 
ing examiner because of its significant probative value having been 
compiled or composed contemporaneously with contract work and not 
challenged by contractor’s witnesses as being inaccurate, misleading or 
erroneous....----- duiatvimenuddendadis cd Maden codne sans de awa 441 
Substantial evidence rule 

Contract disputes 

In reviewing determination of hearing examiner on questions of fact 
under contract disputes clause proceeding, entire record must be con- 
sidered and “substantial evidence” rule requires that conclusions be 
based on such relevant evidence as reasonable mind might accept to 
support such conclusions and if there is opposing evidence so substantial 
in character as to detract from weight of evidence and thereby make it 
less than substantial on whole record, determination does not meet 
standards in Wunderlich Act, 41 U.S.C. 321-322, to confer finality upon 
determination. (Edison Co. v. National Labor Relations Board, 305 U.S. 
197, 229; Russel H. Williams, et al., v. U.S., 130 Ct. Cl. 435)_.------- 441 

Evidence which shows that contractor had adequate access to con- 
struction site for entire period during which delay due to unavailability 
of site is claimed, that he did not have necessary materials for com- 
mencement of work at site at terminal date for period in question does 
not support by substantial evidence determination by contracting agency 
that contractor is entitled to price adjustment for delay and, therefore, 
such determination under disputes clause does not meet standards of 
Wunderlich Act, 41 U.C.S. 321-322, to be regarded as final__----- bate > ee 

Where finding by hearing examiner under contract disputes clause 
proceeding that contractor was delayed by Govt.’s failure to furnish 
steam is not supported by substantial evidence and review of evidence 
offered by contractor in support of claim is shown by record to be in- 
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EVIDENCE—Continued 
Substantial evidence rule—Continued 

Contract disputes—Continued 
consistent, inaccurate and misleading, finding must be regarded as not 
meeting standards of Wunderlich Act, 41 U.S.C. 321-322, to be accorded 
Discs wdkine~ nBha emacs vakkKa+eekaRioen Sle sittin allen dbaran tains 

Hearing examiner’s determination under contract disputes clause 
proceeding that contractor is entitled to time extensions for work delays 
due to unusually severe weather that was unforeseeable, when evidence 
in these respects was erroneous, as matter of law, and when extensions 
allowed were not supported by substantial evidence must be regarded 
as determination that does not meet standards of Wunderlich Act, 41 
SR a chee h teen Rien nenendueadkhdniicnn ene eee aah 
Substantial new evidence rule 

Military matters 

Disability rating changes 

Correction action approved 4 years after original determination in- 
creasing disability rating percentage of member of uniformed services 
whose physical condition had been erroneously evaluated is not subject 
to time limitations of substantial new evidence rule, change not affecting 
status of member while on temporary disability list, and member having 
right to increased disability retired pay for period spent on temporary 
disability retired list may be paid additional amount found due upon re- 
computation of temporary disability retired pay 
Sufficiency 

Administrative agency v. adversary 

Evidence submitted by low bidder stating that bid was among docu- 
ments sent by certified mail in envelope which procuring activity reports 
contained only transmittal letter and brochure but no bid does not estab- 
lish that envelope containing bid was received by procuring activity so 
as to be sufficient to overcome prima facie showing of nonreceipt of bid by 
procuring office 

Administrative agency v. contracting office 

Contracting agency’s determination in disputes clause proceeding that 
contractor’s claim for costs incident to delay in having construction site 
made available should be remanded to contracting officer for settlement, 
because record did not furnish basis for conclusion that entire period of 1 
month vas period of delay, was not proper since contracting officer would 
have no additional or better evidence to determine proper time of delay 
than that before agency, and agency’s remand not only acknowledges 
lack of evidence to sustain finding of some delay but implies that parties 
by some process of negotiation not limited to record could determine 
period of delay which is matter for determination with precision... ~.---- 


EXPERTS AND CONSULTANTS 


Compensation 
Overtime 
Although under sec. 404(a) of Federal Salary and Fringe Benefits 

Act of 1966, intermittent employees are entitled to overtime compensa- 

tion for work performed in excess of 8 hours per day, with exception of 

experts and consultants employed pursuant to 5 U.S.C. 3109, whose 
services are payable at per diem rate prescribed for their employment 
regardless of hours worked, act does not effect longstanding rule that 
overtime compensation authorized by sec. 201 of Federal Employees 
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EXPERTS AND CONSULTANTS—Continued 
Compensation—Continued 
Overtime—Continued 


Pay Act of 1945, as amended, for work in excess of 40 hours in week is 
limited to full-time employees with established administrative workweek 
of 40 hours. Therefore, intermittent employees who have no adminis- 
tratively established workweek of 40 hours are not covered by overtime 
compensation provision authorizing additional compensation for hours 
in excess of 40 per week. 28 Comp. Gen. 328 and 34 id. 471, affirmed_- 
FAMILY ALLOWANCES 

Dependents 

Family relationship basis of entitlement 

As reimbursement of additional household expenses authorized by 
37 U.S.C. 427(b) is predicated upon separation of member of uniformed 
services from dependents for substantial period of time and not on basis 
that he qualifies for some other allowance on account of dependents, 
member maintaining residence for secondary dependents, parents, 
must establish he and his dependents comprise ‘‘family’”—collection of 
persons living under one roof, having one head or manager—to entitle 
him to family separation allowance prescribed by sec. 427(b). Although 
in case of secondary dependents, member must establish he and depend- 
ents comprise ‘‘family,’”’ member with primary dependents—spouse 
and/or children—even if he has no proprietary interest in residence, 
is presumed for purposes of sec. 427(b) to have family 
Separation 

Eligibility basis 

Change 
Saved pay effect 

Change in basis of eligibility for family separation allowance pre- 
scribed by 37 U.S.C. 427(b), without any break in continuity, from clause 
(2), duty on board ship away from home port for continuous period of 
more than 30 days, to clause (3) duty—temporary duty away from per- 
manent station for continuous period of more than 30 days where 
member’s dependents do not reside at or near temporary duty station— 
has no effect upon status of member’s enforced separation from family 
and family separation allowance continues to be item properly for 
inclusion in computation of saved pay of Navy or Marine member tem- 
porarily appointed commissioned officer 

Government furnished quarters occupancy 

Emergency evacuation 

When dependents of member of uniformed services are evacuated 
under emergency conditions from assigned Govt. quarters at permanent 
station and occupy Govt. housing facilities at safe haven area, consid- 
ered voluntary occupation of adequate quarters as dependents are not 
required to occupy quarters, nor is rent paid for facilities, member not 
having incurred any personal expense is not eutitled to payment of 
basic allowance for quarters (BAQ) for dependents prescribed by 37 
U.S.C. 427(b) in order to reimburse member for expenditure of personal 
funds, and member not entitled to BAQ, condition precedent to pay- 
ment of family separation allowance also is not entitled to this 
allowance 

Member of uniformed services occupying private housing and in re- 
ceipt of basic allowance for quarters (BAQ) for dependents who are 
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FAMILY ALLOWANCES—Continued Page 
Separation—Contin ued 
Government furnished quarters occupancy—Continued 
Emergency evacuation—Continued 
evacuated to Govt. housing facilities at safe haven and he then occupies 
single type quarters at permanent station is not entitled to continue to 
receive BAQ while dependents occupy Govt. quarters, even if inade- 
quate, and he occupies single type quarters at station, member not having 
incurred any personal expense, and under 37 U.S.C. 427(b), payment 
of family separation allowance conditioned on entitlement to BAQ for 
dependents, member is also not eligible to receive payment of family 
ORRIN: TOI 5 6 ois ddan cata hediek ated cee tee eeeh 869 
Fact that par. M4552-3 of Joint Travel Regs. provides that in estab- 
lishing emergency evacuation allowance rates to cover extraordinary 
expenses of dependents of members of uniformed services incident to 
evacuation, consideration will be given to availability or use of Govt. 
quarters and/or subsistence and per diem allowance reduced to prevent 
payment of allowance to dependents furnished quarters and subsistence 
in kind, affords no basis for payment of basic allowance for quarters 
for dependents authorized by 37 U.S.C. 427(b) when member is not put 
to any expense for Govt. quarters occupied by dependents evacuated 
POR UAE EI GI oink innncd cccesutwedescusucenecean 869 
Saved pay status 
Member of Navy or Marine Corps who at time he is temporarily 
appointed commissioned officer under 10 U.S.C. 5596 is receiving $30 
monthly family separation allowance prescribed by 37 U.S.C. 427(b) (2) 
or (3) is entitled to have allowance included in computation of saved 
pay during any subsequent period of enforced separation from family, 
purpose of sec. 5596 being to prevent any reduction in pay and allow- 
ances because member is temporarily appointed commissioned officer -- 57 
Type 2 
Common residence 
Family status requirement 
As reimbursement of additional household expenses authorized by 
37 U.S.C. 427(b) is predicated upon separation of member of uniformed 
services from dependents for substantial period of time and not on basis 
that he qualifies for some other allowance on account of dependents, 
member maintaining residence for secondary dependents, parents, 
must establish he and his dependents comprise “family’’—collection of 
persons living under one roof, having one head or manager—to entitle 
him to family separation allowance prescribed by sec. 427(b). Although 
in case of secondary dependents, member must establish he and de- 
pendents comprise “family,’? member with primary dependents—spouse 
and/or children—even if he has no proprietary interest in residence, is 
presumed for purposes of sec. 427(b) to have family__......---------- 148 
Permanent change of station requirement 
Alert notices 
“Alert” notice that military unit will commence movement to re- 
stricted overseas area within 90 days is not permanent change-of- 
station order entitling member of uniformed services to family separation 
allowance, type II, authorized under 37 U.S.C. 427(b), and par. M7108 
of Joint Travel Regs. may not be amended to authorize allowance 
when dependents move incident to alert notice. Dependents free to 
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FAMILY ALLOWANCES—Continued Page 
Separation—Continued 
Type 2—Continued 
Permanent change of station requirement—Continued 
Alert notices—Continued 
continue to reside with member until he is required to move, or to re- 
main at old station indefinitely, member relocating dependents upon 
receipt of alert notice does so at own choice, and absent enforced sepa- 
ation contemplated by sec. 427(b), family separation allowance may 
not be authorized prior to effective date of permanent change of station 
when dependents are moved under par. M7108 incident to alert notice __ 151 
Temporary duty 
After return of ship to home port 
When vessel on which member of Navy or Marine Corps temporarily 
appointed commissioned officer is serving returns to home port, en- 
titlement to family separation allowance prescribed by 37 U.S.C. 427 
(b) (2) terminates and it is no longer for inclusion in computation of saved 
pay under 10 U.S.C. 5596. However, upon being ordered from home port 
to temporary additional duty, new entitlement to allowance arises, 
assuming conditions of clause (3) are met and member was entitled 
to allowance because of enforced separation from family at time of 
temporary appointment, and family separation allowance is for inclu- 
sion in computation of saved pay for period of entitlement__._....---- 57 


FEDERAL AVIATION AGENCY 
Airport free rental space 

Alterations, improvements, repairs, etc. 

Expenditure of appropriated funds for reinforcements of building 
foundations and other structural improvements necessitated by con- 
struction of air navigation facilities on rent-free space in airport build- 
ings authorized by sec. 11(6), Federal Airport Act (49 U.S.C. 1110), 
is not prohibited by sec. 322 of Economy Act, 40 U.S.C. 278a, limita- 
tion on obligating appropriations for alteration, improvements, and 
repairs of premises contained in sec. 322 applying only to rented build- 
ings, and airport act providing for construction at Federal expense of 
air travel control and related facilities at selected airports, payment 
may be made from appropriated funds for reinforcements of building 
foundations and other structural improvements as part of cost of con- 
structing air navigation and related facilities................-------- 60 


FEDERAL CLAIMS COLLECTION ACT OF 1966 

Compromise, waiver, etc., of claims 

Damage and loss claims 

Transportation shipments 

Administrative deduction from amounts payable to carrier of full 
amount claimed by Govt. for loss of or damage to shipment does not 
preclude later compromise of claim under Federal Claims Collection Act 
of 1966, unilateral administrative action not constituting payment of 
loss or damage claim, carrier is not barred from questioning in court or 
otherwise the propriety of deduction. Therefore, offer by carrier to 
assume partial responsibility for loss and damage claim by Govt. may 
be accepted and supplemental bill of carrier to recover portion of amount 
administratively withheld may be paid_.......-.------------------- 801 
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FEDERAL COMMUNICATIONS COMMISSION 


International telecommunications 

Authority 

While satellite telecommunication services may not be provided by 
Communications Satellite Corp. (COMSAT) to Defense Communications 
Agency (DCA) unless and until authorization is granted by Federal 
Communications Commission (FCC)—determination not subject to 
review—there is no prohibition against DCA contracting with COMSAT 
for communications services under negotiation procedures in view of 
urgency of matter and fact that FCC has recognized special status of 
Govt. as “‘authorized user’ of COMSAT facilities, has held that in 
national interest COMSAT promptly would be authorized to provide 
service directly to Govt. at just and reasonable rates, and is free to 
exercise its statutory authority with respect to any contract Govt. may 
enter into with COMSAT, contract that will include permission for 
assignment to one or several of record carriers__.......------. shwteane 


FEDERAL GRANTS, ETC. 


To States. (See States, Federal aid, grants, etc.) 


FEES 


Architect, engineering, etc., services. (See Contracts, architect, engi- 

neering, etc., services) 
Parking 

Government-owned vehicles 

Street parking meter fees 

When payment of meter fee for parking on public street of Govt-owned 
vehicle used on official business imposes no impermissible burden on per- 
formance of Federal function, appropriated funds may be used to pay, 
or reimburse employees for parking meter fees, unless parking fee has 
been held by court to be tax or revenue raising measure. 18 Comp. Gen. 
151; 26 id. 397, and 34 id. 417, overruled, and 38 Comp. Gen. 258; 41 id. 
Be See a nC ee, MIO on 8 SSRN Soc ci en cekeulessedodcesun 
Physicians 

State license fees 

Reimbursement 

State license fees imposed on medical doctors employed by Public 
Health Service (PHS) who are detailed to States or local health agencies 
may not be reimbursed to employees detailed to carry out State functions, 
absent statutory authority for use of Federal funds to defray cost of 
license fee, 42 U.S.C. 215, although authorizing detail of personnel and 
providing for use of appropriated funds and credit for State service 
as though performed for PHS, failing to include authority for payment 
of license fee, and 42 U.S.C. 246(f), enacted to facilitate interchange of 
medica] personnel with State agencies, excluding reference to license fee 
in enumeration of reimbursable items of cost, omission inferred 
intentional under rule of statutory construction of provision that desig- 
NE Ry SIG GR. he So diene Sc dd cncs ence Ueda iduanitawwose 


FOREIGN LAWS 


Korea 

Divorce 

Divorce granted retired Army officer permanently residing in Seoul, 
Republic of Korea, by Seoul Family Court, where divorce decree lists 
address of mother as his permanent address under Korean custom and 
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FOREIGN LAWS—Continued Page 

Korea—Continued 
Divorce—Continued 

tradition because it is location of his family headship and proper service 
of process was made on his wife, is valid divorce, and officer is entitled 
to refund of amount withheld from retired pay to provide annuity under 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446, for 
woman who was wife at time of his retirement_.___._._.........-------- 219 


FORMS 
Bid. (See Bids, bid form) 


FRAUD 
Payment recovery 
Deceiver v. receiver 
Upon discovery that member of uniformed services had contrived dis- 
appearance in manner that suggested accidental drowning, 6 months’ 
death gratuity paid to father as designated survivor is for recovery from 
son perpetrating fraud and not father whose receipt of death gratuity 
was bona fide. Therefore, determination pursuant to 37 U.S.C. 556 that 
member had died having been proper when made, payment of gratuity 
to father was legal and valid and he may retain payment____--------- 687 


FUNDS 

Federal grants, etc., to other than States 

Program participation by Federal agencies 

In connection with College Work-Study Program prescribed by Eco- 
nomic Opportunity Act of 1964, as amended, providing for part-time 
employment of students and authorizing Commissioner of Education to 
enter into grant agreements with institutions of higher education and to 
pay “Federal share’’ of 90 percent of cost of program, remaining 10 per- 
cent of cost is not considered within purview of ‘Federal share’’ contri- 
bution and Federal agency, authorized as “public organization” to uti- 
lize work-study enrollees is not precluded from making payments under 
study program that are in addition to those made by Commissioner, pro- 
vided no profit results to sponsoring institution__.........--.--------- 
Federal grants, etc., to States. (See States, Federal aid, grants, etc.) 
Foreign 

Currency differentials in bid evaluation 

The 3-percent currency differential savings on shipments between 
Canada and U.S. is not for consideration in evaluation of bids where 
invitation provides for f.o.b. origin delivery under Govt. Bill of Lading 
(GBL) prescribing payment at destination—prepayment of transporta- 
tion charges prohibited by 31 U.S.C. 529—and contains no provision for 
prepayment of transportation charges by contractor or subcontractor. 
However, currency differential is for application to shipments of Govt- 
furnished property shipped from U.S. to plant of Canadian contractor 
under GBL requiring payment of transportation charges at Canadian 
Gent 3h: CORR FOERe isno ss icasincinganncegequidoeg~abamase 

United States owned currencies 

Aircraft travel 

Governmental policy requiring official travelers to use foreign cur- 
rencies, when available American Flag registry aircraft carriers will not ac- 
cept U.S.-owned foreign currency of excess or near-excess country, ex- 
ception may be made to restriction on use of foreign aircraft serving ex- 
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FUNDS—Continued 
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Foreign—Continued 
United States owned currencies—Continued 
Aircraft travel—Continued 
cess or near-excess countries and regulation similar to par. 3.10b(7), 
Standardized Govt. Travel Regs., issued to authorize use of foreign air- 
craft, notwithstanding regulations implementing sec. 901 of Merchant 
Marine Act of 1936, as amended, 46 U.S.C. 1241(a), prescribing use of 
ships registered under laws of U.S. have extended requirement to use of 
use of aircraft of American registry 
Vesse! travel 
Requirement in sec. 901 of Merchant Marine Act of 1936, as amended, 
46 U.S.C. 1241(a), making use of American registry vessels for official 
travel mandatory, unless accomplishment of mission requires use of 
ship under foreign flag, and although American flag registry carriers 
will not accept U.S.—-owned foreign currency of excess or near-excess 
country, regulation may not issue to authorize use of foreign vessel when 
American-flag vessels are available and it is not determined that use of 
American vessel would seriously interfere with or prevent performance 
I, oer hfe Pee er te ee ce caliph mm eee 
Miscellaneous receipts. (See Miscellaneous Receipts) 
Private 
Deposit with Government officers 
Savings. (See Savings Deposits) 
Revolving 
Availability 
Loan repayment waivers 
Grant of relief under Southeast Hurricane Disaster Relief Act of 
1965 providing for partial forgiveness to repay principal or interest on 
loans, dependent upon special funds appropriated for purpose, when 
relief funds appropriated are in lesser amount than authorized by act, 
Small Business Admin. may not in carrying out its responsibilities grant 
relief in amount that exceeds funds appropriated and charge excess to 
revolving fund established under 15 U.S.C. 633(c). Authorization for ap- 
propriated funds contained in 1965 act contemplating that Admin. will 
maintain its revolving fund for loan programs for which fund was estab- 
lished, fact that lesser amount was appropriated for relief program than 


authorized does not leave Admin. free to charge revolving fund with 
amounts of excess relief 


Decisions 

Advance 

Disbursing and certifying officers 
Payments prohibited by statute 

Sec. 3 of act of Dec. 29, 1941 (31 U.S.C. 82d) grants certifying officers 
right to apply for and obtain decision by Comptroller General on any 
question of law involved in payment presented for certification, and it is 
not undue burden on certifying officer to exercise right when vouchers 
presented for certification cover payments that are in contravention 
of specific statutory prohibitions that are not clearly rendered inoper- 
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GENERAL ACCOUNTING OFFICE—Continued 
Decisions—Continued 
Requests 
Advance 
Other than heads of departments, etc. 

The forwarding by head of agency of accountable officer’s request for 
decision as to propriety of certifying voucher for contract payments 
that was ordered under contract disputes clause proceeding does not 
need to be considered as request for decision by agency nor request for 
concurrence in agency’s determination under contract disputes 
procedure 

Tentative conclusions 

Administrative comments limited to record 

Tentative conclusions reached in connection with decision to certify- 
ing officer on voucher covering payment ordered pursuant to hearing 
examiner’s findings under contract disputes clause proceeding, which 
conclusions would require denial of contractor’s ciaim were submitted 
to contractor, at his request, and to contracting officer and administra- 
tive agency because of their interest in outcome; however, interested 
parties were all requested to limit their comments to record made before 
hearing examiner since Comptroller General would not consider any 
new matter not previously received in evidence before hearing examiner-_ 
Jurisdiction 

Administrative determinations 

When administrative determinations in contract dispute proceedings 
are brought to attention of Comptroller General which in his opinion 
fail to meet standards in Wunderlich Act, 41 U.S.C. 321-322, statutory 
duty which is vested in GAO as agency outside of executive branch, 
responsible to Congress, under Budget and Accounting Act, 1921, to 
question administrative action contrary to statutory fiscal limitations 
imposed by Congress, makes it imperative to take needed action to 
protect Govt.’s interest 

Claims 

Payment administratively denied 

Contractors who feel that they are entitled to additional amounts 
under contractual agreements with Govt. may present claims to GAO 
for settlement, regardless of administrative action taken in matter 

Payment questionable 
Agency directed not to pay 

When erroneous determination in contract disputes proceeding has 
been made by contracting agency against interests of Govt. and ad- 
ministrative proceedings have been exhausted, it is unlikely that agency 
making decision would appeal and in absence of judicial precedent 
there is question as to whether Govt. would have standing to file appeal 
directly with courts challenging adverse decision by one of its agencies; 
therefore, unless GAO on its own initiative or on submission by account- 
able officer having responsibility for approval or payment of contract 
award directs agency not to make payment, such adverse determinations 
would go undetected and unremedied 

Review of entire record 

When the payment of particular claim called to attention of GAO 
is part of transaction involving other payments to which exception 
would be taken in subsequent audit by GAO, responsibility of GAO 
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GENERAL ACCOUNTING OFFICE—Continued 


Jurisdiction--Continued 
Claims—Continued 
Payment questionable—Continued 
Review of entire record—Continued 

for settlement of all claims against Govt. and for audit of financial 
transactions of departments and agencies in executive branch of Govt. 
would not justify sanctioning, even by silence, any payments involved 
in transaction and, therefore, not only voucher covering particular 
claim but entire record with respect to all claims under contract are 
required to be reviewed 

Contracts 

Breach of contract 

Order by hearing examiner in contract disputes proceeding that 
contractor is entitled to equitable adjustment for constructive change 
for Govt.’s failure to furnish steam is in effect allowance of damages 
for breach of contract which is action outside purview of disputes clause 
jurisdiction and, therefore, finding is erroneous as matter of law; how- 
ever, if in fact Govt. is chargeable with breach of contract, remedy 
lies in separate claim before GAO or with courts in judicial proceeding - 

Disputes 

Determination under contract disputes clause by hearing examiner, as 
Modified by administrative agency, that contractor was entitled to time 
extensions, equitable adjustment of certain claims—denied by contract- 
ing officer—and to payment of amounts withheld as set off for debts is 
matter reviewable by Comptroller General of U.S. under authority in 
Budget and Accounting Act, 1921, 31 U.S.C. 41, and when such adminis- 
trative determination is not supported by substantial evidence to meet 
standards of Wunderlich Act, 41 U.S.C. 321-322, and contains errors of 
law, contractor does not have claim against Govt. and payment pursuant 
to administrative determination may not be made- 

Jurisdiction of Comptroller General to review administrative deter- 
minations under standard disputes clause provisions in Govt. contracts 
on basis of standards prescribed in Wunderlich Act, 41 U.S.C, 321-322, 
is clearly conferred on Office under authority in Budget and Accounting 
Act, 1921, and although exercise of this jurisdiction does not affect 
rights of contractors to pursue any judicial remedies, determinations of 
Comptroller General are binding upon executive agencies-_ --- --------- 

Although GAO is not ‘‘court of competent jurisdiction” within meaning 
of that phrase as used in standard disputes clause in Govt. contracts so 
as to require acceptance of administrative determinations as final and 
conclusive, it is Wunderlich Act, 41 U.S.C. 321-322, and not language of 
disputes clause which governs matter. See Langenfelder & Son, Inc. v. 
U.S., 169 Ct. Cl. 465 (1965) Ce ala 

Before Wunderlich decision, 342 U.S. 98 (1951), limiting review of 
contract dispute determinations to fraudulent standard, administrative 
determinations on questions of fact or law under standard disputes 
clause provisions in Govt. contracts had been consistently regarded as 
not binding on GAO, if under judicial precedents, such determinations 
were not binding on courts, and that such determinations were reviewable 
by GAO under same standards applied by courts 

Legislative history of Wunderlich Act, 41 U.S.C. 321-322, not only 
recognizes that GAO had authority to review administrative determina- 
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Jurisdiction—Continued 
Contracts—Continued 
Disputes—Continued 
tions on questions of law and fact under disputes clause provisions in 
Govt. contracts both prior and subsequent to Wunderlich decision, 342 
U.S. 98 in 1951, but clearly indicates that such jurisdiction of GAO was 
not to be affected by act and that in exercising jurisdiction after enact- 
ment, same standards for review of factual determinations that courts 
used would be applied by GAO_____-____------ rs suibis eats 
Standards of review of administrative decisions on contract disputes 
which are granted to courts under Wunderlich Act, 41 U.S.C. 321-322, 
and which legislative history makes clear are to be exercised by GAO, 
are for application solely to decisions of fact, and, therefore, such stand- 
ards (fraud, capriciousness, arbitrariness, grossly erroneous or not sup- 
ported by substantial evidence) are standards to be applied by GAO in 
review of factual determinations under contract dispute clauses____- ~~ 
Contract disputes clause which provides that decisions of contracting 
agency as to disputes are final and conclusive ‘‘unless determined by 
court of competent jurisdiction’? not only goes beyond literal and gov- 
erning provisions of Wunderlich Act, 41 U.S.C. 321-322, which does 
not limit review to “courts,’”’ but is also contrary to legislative history 
that recognized jurisdiction of GAO with respect to review of such 
determinations and, therefore, language “court of competent jurisdic- 
tion’”’ in contract does not affect authority of Comptroller General to 
review and question determinations of fact made by contracting office_- 
The fact that GAO is not equipped to conduct administrative hearings 
in contract disputes clause cases would not affect authority of GAO to 
review administrative determination of fact since under rule in Bianchi 
case, 373 U.S. 709 (1963), review of such administrative determinations 
must, under Wunderlich Act, 41 U.S.C. 321-322, be confined to con- 
sideration of record and no new evidence is permitted_______._.___-_- 
Negotiation 
More than one exception available 
Where negotiation of contract is justified under more than one of 
numbered exceptions in 10 U.S.C. 2304(a), GAO will not ordinarily 
substitute its judgment for that of contracting agency, and therefore 
after cancellation of invitation for bids by contracting officer because 
substantial difference in bid prices received indicated competition had 
been inadequate to insure reasonable price, fact that contract was 
negotiated under sec. 2304(a)(10)—impracticable to obtain competition 
by advertising—rather than sec. 2304(a)(15), providing for negotiation 
after advertising when head of agency determines bid prices unreasonable, 
will not be questioned, notwithstanding negotiation under sec. 2304 (a) (15) 
would have been justified, substantial difference between bid prices 
supporting assumption specifications were inadequate to obtain competi- 
tion ign Geamal adivertidite. i ciacscccew ies nt wa hs Be eeeeeaue 
Payments 
Review of record 
In transactions involving expenditure of public funds, conditions 
underlying any payment made pursuant to contractual agreement are 
for review by Comptroller General, and, if any payment has been 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts—Continued 
Payments—Continued 
Review of record—Continued 
improperly made or contractor has been unjustly enriched at public 
expense, action to recover any improper payments is required to be 
taken by GAO under its statutory authority_............-..-..----. 441 
Protest not filed with the Comptroller General 
Resolution of written protest presented prior to award by unsuccessful 
bidder to contracting agency that is required by par. 2—407.9(b)(3) of 
Armed Services Procurement Reg. has been satisfied when contracting 
officer, legal counsel, supervisory contract negotiator, and contract 
negotiator meet before award of contract and confirm nonresponsiveness 
of bid of protestant, the low bidder, regulation not specifying particular 
level at which bid protest is to be resolved. Under par. 2-407.9(b) (2), 
when protest has not been lodged directly with Comptroller General 
prior to contract award, his views need be obtained only if considered 
CREAT S sscciceuasieascabomeia a a ee ee ee 307 
Settlements 
Disbursement of funds finality 
Legal propriety of payments made by public officers in transaction of 
Govt.’s business is subject to determination of Comptroller General 
under Budget and Accounting Act, 1921, 31 U.S.C. 41, and such pay- 
ments are not final until settled by GAO which may disallow credit in ac- 
counts of accountable officers for certification and disbursement of public 
SERGE AOS a MOOD EIRROS WED UW 6 id cde tine eric encnseudesceaeen 441 
GIFTS. (See Donations) 
GOVERNMENT PRINTING OFFICE 
Employees 
Overtime compensation 
Actual work requirement 
Employees of U.S. Govt. Printing Office excused from duty on over- 
time Saturdays to receive medical treatment for injuries occurring in 
line of duty, whose compensation is fixed under “Kiess Act’’ (44 U.S.C. 
40), are not entitled to overtime compensation prescribed by 5 U.S.C. 
5544 for excused time, as authority for payment of overtime compensa- 
tion for all hours of employment, officially ordered or approved in excess 
of 8 hours a day or 40 hours a week, contemplates actual performance of 
I notin hincipniciinpicbdnrdininanmncanane™ 
Promotions under Kiess Act 
Effective date 
The 1-year interval between wage increases provided by Kiess Act (44 
U.S.C, 40) for employees in printing trades whose wages, salary and com- 
pensation are determined under conference provisions of act may not be 
interpreted as 52 weeks instead of calendar year in order to overcome ad- 
ministrative problems created by different waiting periods used by 
Government Printing Office in determining entitlement of other than 
employees under Kiess Act to pay increases, term “‘year’’ covering period 
from given date in 1 year to close of immediately preceding date in fol- 
lowing year, in absence of indication to contrary, compensation under act 
is not subject to change prior to expiration of 1 year from date rates were 


last determined 346 
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GRATUITIES 

Reenlistment bonus 

Critical military skills 

Break in service 

Enlisted member of uniformed services whose two tours of active 
duty, interrupted by inactive Reserve status of less than 3 months, 
exceeded 21 months, upon reenlisting in Regular component may add 
both active duty tours to qualify for variable reenlistment bonus 
authorized by 37 U.S.C. 308(g), nothing in implementing Directive 
suggesting that required 21 months of active service for eligibility to 
variable reenlistment bonus must be continuous active service with no 
break immediately preceding reenlistment in Regular component, or 
that 3-month break in service would affect member’s critical skill, and 
37 U.S.C. 308(a) recognizing for purposes of Regular reenlistment bonus 
break in active service that does not exceed 3 months 

Change effect 

Notwithstanding member of uniformed services is removed from 
variable reenlistment bonus eligible list, or that applicable multiple 
for his rating has been increased or decreased, he continues to be entitled 
to receive variable reenlistment bonus during period of second 2-year 
extension of reenlistment in view of fact that right to bonus authorized 
by 37 U.S.C. 308(g) is deemed to vest at time of first reenlistment and 
extension of at least 2 years constitutes enlistment for reenlistment 


USNS kins lsh sighed ite Hdd cade lide Dae ei aas a 
Extension of reenlistment 

Member of uniformed services paid regular and variable reenlistment 

bonus when he first extended enlistment for 2 years, upon entering 


second 2-year extension under 10 U.S.C. 5539 that entitles him to 
additional first regular reenlistment bonus, computed on basis of 4-year 
enlistment less amount paid for first 2-year extension, may be paid 
additional amount of variable reenlistment bonus. Provision in 10 
U.S.C. 906(b), that all extensions of enlistment are considered “one 
continuous extension’ also applying to variable reenlistment bonus, 
member having critical skill when he first extended enlistment that 
qualified him for variable reenlistment bonus authorized in 37 U.S.C. 
308(g) is entitled to additional variable reenlistment bonus for second- 
year extension 
Six months’ death 

Erroneous payment liability 

Upon discovery that member of uniformed services had contrived 
disappearance in manner that suggested accidental drowning, 6 months’ 
death gratuity paid to father as designated survivor is for recovery 
from son perpetrating fraud and not father whose receipt of death 
gratuity was bona fide. Therefore, determination pursuant to 37 U.S.C. 
556 that member had died having been proper when made, payment 
of gratuity to father was legal and valid and he may retain payment--- 

Time limitation on entitlement 

Where exact hour or date of death of retired officer of uniformed serv- 
ices cannot be determined and official record reflects body of officer was 
found 121 days after release from active duty, death gratuity author- 
ized by 10 U.S.C. 1476(a) to be paid to widow of officer dying within 
120-day period after release from active duty may not be paid, and as 
neither statement of doctor signing death certificate that death could 
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GRATUITIES—Continued Page 
Six months’ death—Continued 
Time limitation on entitlement—Continued 
have occurred on 120th day nor any other document rebuts official 
record that death of officer occurred more than 120 days after release 
from active duty, matter is too doubtful to warrant payment of death 
II, sits hea cea Ch bias incenshwte cee anda 409 
GUAM 
Status 
American Battle Monuments Commission under its authority to 
contract for services and supplies outside of, or for use outside U.S. 
may consider Island of Guam—defined in 48 U.S.C. 1421a as “incor- 
porated territory of United States’’ and Okinawa—one of Ryukyu 
Islands which is under administration of U.S.—to be outside U.S., 
legislative histories pertaining to Commission indicating that had Con- 
gress intended to include Islands in term ‘United States,” it would 
have used qualifyiug phrase “its territories and possessions.’’_.....---- 548 
Congress in act of Mar. 4, 1923, as amended, which established 
American Battle Monuments Commission, using term “United States” 
alone in some instances and together with phrase “territories and 
possessions” in others, if term ‘United States’? was intended to include 


” 





phrase “territories and possessions,’’ use in some instances of phrase 
“territories and possessions” would be superfluous. Therefore, as statute 
should be construed so no part will be superfluous, unless provision is 
result of obvious mistake or error, under authority of Commission to 
contract for supplies and services outside of, or for use outside U.S. 
(36 U.S.C. 138b), without use of qualifying phrase “territories and 
possessions,’”’ Island of Guam and Island of Okinawa may be considered 
ee nn be teE 0 on. Sache aetsbld cei ndtilen einen 548 
HAWAII 

Employees 

Resident of another State 

Home leave 

Employee stationed in Alaska or Hawaii whose place of actual residence 
is located in another of 50 States or Dist. of Columbia upon completion 
of agreed period of service and before serving another tour of duty after 
admission of Alaska and Hawaii into Union in accordance with provisions 
of Bur. of Budget Cir. No. A—56, which have force and effect of law, may 
be authorized home leave travel to another location in any one of 50 
States, including State in which stationed, or Dist. of Columbia. How- 
ever, regulations do not provide for travel to various locations for 
personal reasons, and election of alternate leave location should be 
specified in advance of travel, with reimbursement to employee restricted 
to actual cost, not to exceed constructive cost to place of actual residence. 
37 Comp. Gen. 119, distinguished 

Separation, etc. 

Other than resident of Hawaii 

Employee stationed in Alaska or Hawaii whose place of residence at 
time of appointment is located in another of 50 States or Dist. of 
Columbia may be authorized travel and transportation upon separation 
to another location in any one of 50 States or Dist. of Columbia, provided 
allowable expenses do not exceed constructive cost to place of actual 
residence. Overrules B-156524, May 20, 1965__....-..-.------------- 838 


675 
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HAWAII—Continued Page 
Employees—Continued 
Separation, etc.—Continued 
Resident of Hawaii 
Employees who are stationed and reside in Alaska or Hawaii may 
not be authorized vacation leave travel and transportation expenses to 
another location in State of their residency, long-established rule that 
travel and transportation expenses are not authorized for employee 
appointed to duty station at place in which he resides outside con- 
tinental U.S., requiring that travel and transportation incident to 
appointment, separation, or leave may not be authorized under 5 U.S.C. 
5722, 5728, or 5729, for employee assigned to post of duty in Alaska or 
Hawaii, whose place of residence at time of assignment is located in 
WI I isis ascetic ea dh aa can al Na 838 
HOLIDAYS 
Compensation. (See Compensation, holidays) 
‘*Regularly scheduled’’ 
Travel time 
Employees reporting at 8 a.m. at field office on holiday to receive 
instructions and study materials, performing less than 2 hours’ service 
before traveling by rented cars to station 160 miles distant, arriving 
at 12 noon, who were not “regularly scheduled’? to work on holiday 
are not within purview of 5 U.S.C. 5542(b) and, therefore, may not have 
travel time regarded as inseparable from work or as performed under 
arduous conditions to entitle them to holiday premium pay for hours 
between 8 a.m. and 12 noon. However, employees are entitled to mini- 
mum of 2 hours premium pay incident to duty performed at first field 
station and to basic rate of compensation for remaining hours of fore- 
noon spent in traveling to second duty station_._...............-.---- 293 
HOUSING 
Military personnel 
Construction cost limitations 
Bid evaluation 
In evaluating low bid for construction of bachelor officers’ quarters 
and mess under invitation imposing statutory limitation on cost of 
quarters, contracting officer properly considered as price deduction 
amount shown on only one of two otherwise similar sheets that accom- 
panied bid and which were submitted in addition to required price 
breakdown sheet, and modified price exceeding cost breakdown ceiling 
prescribed for quarters, ‘‘all other work” item being out of line with 
other bids and Govt.’s estimate, contracting officer properly requested 
review and permitted modification of original cost breakdown and, 
therefore, coritract awarded is valid........6ssnd~cnusncneccatinecasccne 298 
HOWARD UNIVERSITY 
Employees 
Transferred from Freedmen’s Hospital 
Severance pay eligibility 
Whether employees of Freedmen’s Hospital who pursuant to Pub. 
L. 87-262 enacted prior to severance pay provisions in sec. 9 of Pub. L. 
89-301, dated Oct. 29, 1965, are “involuntarily separated from service” 
within contemplation of sec. 9(c) of 1965 act upon transfer to Howard 
University—private self-governed institution under terms of its cor- 
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HOWARD UNIVERSITY—Continued 
Employees—Continued 
Transferred from Freedmen’s Hospital—Continued 
Severence pay eligibility—Continued 
porate charter whose employees are not civilian employees of Govt. 
for purposes of sec. 9(a)—is doubtful. Therefore, employees should 
be excluded from severance pay provisions under regulatory authority 
contained in sec. 9(b)(8), and any allowance of severance pay to em- 
pappansatioeined by KlemqnenOink dss ook. oii iin ci wcciinice essen esn cess 


HUSBAND AND WIFE 
Divorce 
Annuity elections for dependents 
Military personnal. (See Pay retired, annuity elections for de- 
pendents, termination, divorce) 


INDIANS AFFAIRS 

Indian Claims Commission awards 

Interest 

Notwithstanding Indian Claims Commission Act of Aug. 13, 1946, Con- 
gress have same force and effect as Court of Claims judgments, final judg- 
ment by Commission recovered by Confederated Salish and Kootenai 
Tribes of Flathead Reservation, Montana, is not subject to interest 
prescribed by act of July 30, 1946, on judgments rendered by Court of 
Claims on suits filed by Tribes within 5-year period, Indian Claims 
Commission Act containing no indication so-called ‘‘judgments’’ of 
Commission are to accrue interest as authorized in jurisdictional act of 
July 30, 1946. Therefore, there is no authority to pay interest on judg- 
ment awarded Tribes by Commission from date of judgment to date 
funds are deposited to credit of Tribes in Treasury 


INTEREST 

Compound 

Savings deposits 

The act of Aug. 14, 1966 (10 U.S.C. 1035), prescribing $10,000 as 

maximum amount upon which authorized 10 percentum per year in- 
terest, compounded quarterly, may be earned, when savings account of 
member of uniformed services reaches $10,000, neither interest accrual 
credits nor additional sums deposited by member may draw interest 
Savings deposits 

Military personnel. (See Savings Deposits, interest, military personnel) 


JUSTICE DEPARTMENT 

Defend suits against United States, etc. 

Exceptions 

Notwithstanding Attorney General as chief law officer of Govt. has 
duty to institute, prosecute and defend actions on behalf of U.S. in 
matters involving court proceedings, defraying expenses from Dept. of 
Justice appropriations, Small Business Admin. having been authorized 
pursuant to 15 U.S.C. 634(b) to resort to litigation in courts in per- 
formance of its duties, may assume expenses of litigation required 
incident to exercising responsibilities imposed by Small Businns In- 
vestment Act, 15 U.S.C. 687c(b), including fees and expenses of ap- 
pointing receiver, expenses to be paid from funds or appropriations 
available for expenses of Administration 
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LEASES 
Buy-American Act applicability. (See Buy American Act, applicability, 
leases) 


LEAVES OF ABSENCE 
Annucl 
Charging 
Travel time excessive 
Although 5 U.S.C. 5542 prescribes scheduling of travel within regular 
workweek of employee to maximum extent possible, when employee 
traveling by privately owned automobile interrupts return from tempo- 
rary duty on Friday for personal reasons, completing travel to head- 
quarters on Monday, charging of annual leave for Monday is admin- 
istrative matter. In event leave is charged, constructive travel time for 
per diem purposes should be based on reasonable departure time after 
completion of temporary duty. If annual leave is not charged for work- 
day, per diem should be computed as though entitlement was in sus- 
pended status from midnight Friday until midnight Sunday, considera- 
tion being given to actual travel time on Monday, and payment limited 
to amount payable under agency regulations as if return had been 
without interruption 
Civilians on military duty 
Active duty, etc., service 
Service credit on reemployment 
Civilian employee called to active military service before Nov. 30, 
1964, who subsequent to that date is restored to civilian position under 
5 U.S.C. 3551, may not be credited with military service in determining 
annual leave accrual category in which he should be placed upon re- 
employment, sec. 3551 not providing that employee restored to duty will 
be regarded as having been on furlough or leave of absence from civilian 
position during period of military service, and employee restored to 
civilian position after Nov. 30, 1964, is not within purview of 5 U.S.C. 
6303(a)(C), prescribing that retired member of uniformed services 
employed in civilian position on Nov. 30, 1964, who continues to be 
employed without break in service of more than 30 days is entitled to 
credit for military service in determining annual leave accrual category -- 
Entitlement 
Term appointments 
Employees under term appointments pursuant to sec. 316.301 of 
Civil Service Regs. for periods of more than 1 year but not to exceed 4 
years having superior rights to those conferred upon part-time, inter- 
mittent and temporary employees appointed for periods of less than 1 
year and who are not eligible for military leave prescribed by 5 U.S.C. 
30r for “permanent and temporary indefinite’? employees, come within 
that phrase and are eligible for military leave, and reservist or National 
Guardsman serving under term appointment, whether he has had no 
previous Federal civilian service or has had break in service prior to 
appointment, or is serving under term appointment beginning within 3 
days after separation from permanent appointment is eligible for military 
leave provided by 5 U.S.C. 30r 
Postal service employees. (See Post Office Department, employees, 
leaves of absence, military) 


277-066 O- 68—66 
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LEAVES OF ABSENCE—Continued Page 
Military personnel 
Travel time 
Officially interrupted leave 
Although payment of travel expenses incurred by member of uni- 
formed services returning to his permanent station at conclusion of period 
of authorized leave for resumption of regular duties is personal obligation, 
where authorized leave of absence of 5 days or more is interrupted within 
24 hours after member’s departure and required to return to duty station 
for performance of duty under circumstances not contemplated wien 
leave of absence was granted, element of ‘‘public business’’ is present in 
required travel, and Joint Travel Regs. maybe amended to authorize 
payment of travel from leave point to permanent duty station and return 
when authorized leave of member is interrupted by circumstances arising 
after departure on leave_.......---- Mecidmmeaioaas aaeaacigaeuiban natin tie 210 
Without pay status 
Pending action determinations 
Placing of midshipman in leave of absence status without entitlement 
to pay and allowances pending approval of resignation or discharge, or 
for period that because of academic difficulties he is ‘‘turned back” and 
does not join his new class, may be authorized with consent of midship- 
man, and regulations issued accordingly under authority of Armed Forces 
ee ee ie Se OW GR ivciinicnchcmnmnnedeennaxanenguchannes 261 
Sick 
Granting 
Retroactive approval 
Illness during period of suspension 
Employee restored to duty and paid ‘‘back pay” compensation for 
period of erroneous separation under act of Aug. 24, 1912, as amended— 
act that provides that reinstated employees will be considered employees 
of U.S. during periods of erroneous separation for all purposes except 
accumulation of leave—who but for separation would have been eligible 
for sick leave for period of incapacity, may have period of illness charged 
to sick leave recredited to account upon reinstatement, and compensation 
paid for period of incapacity is not for recovery under rule that employee 
must be ready, willing, and able to perform duties of position held to 
qualify for “back pay’? compensation--_...-.-....----- nataiasieae oom sastacaacl 139 
Sunday work 
Effect on premium pay 
Wage board employees who work regularly scheduled 40-hour week 
that includes Sunday are entitled to Sunday premium compensation 
authorized by sec. 405(f) of Pub. L. 89-504 (5 U.S.C. 673c), may not be 
paid premium compensation for period of absence during regularly 
scheduled 8-hour Sunday work period. Although leave with pay is syn- 
onymous with duty for purposes of basic pay, additional pay is only 
authorized for services on certain day and entitlement to additional pay 
depends upon actual performance of work on that day, unless otherwise 
Te ee 158 
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LOANS Page 

Repayment 

Waiver 

Appropriated v. revolving funds charge 

Grant of relief under Southeast Hurricane Disaster Relief Act of 1965 
providing for partial forgiveness to repay principal or interest on loans, 
dependent upon special funds appropriated for purpose, when relief funds 
appropriated are in lesser amount than authorized by act, Small Business 
Admin. may not in carrying out its responsibilities grant relief in amount 
that exceeds funds appropriated and charge excess to revolving fund 
established under 15 U.S.C. 633(c). Authorization for appropriated 
funds contained in 1965 act contemplating that Admin. will maintain 
its revolving fund for loan programs for which fund was established, fact 
that lesser amount was appropriated for relief program than authorized 
does not leave Admin. free to charge revolving fund with amounts of 
CRU rc bcnicesde do kn cbs cccndecetusid ee eee 198 


MARITIME MATTERS 
Vessels 
Purchase, requisition, etc. (See Vessels, purchase, requisition, etc.) 


MEDICAL TREATMENT 

Military personnel 

Retired 

Medicare v. military health benefits 

Retired members of uniformed services, their dependents, and survi- 
vors of deceased active duty or retired members who live outside U.S. 
and become entitled to hospital insurance benefits under social security 
medicare program upon reaching age 65 are subject to prohibition in 10 
U.S.C. 1086(c), which excludes persons entitled to medicare from eligibil- 
ity to receive civilian hospital benefits provided under Uniformed Services 
Health Benefits Program prescribed by Military Medical Benefits 
Amendments of 1966, regardless of age, 1966 act making no distinction 
between those living within or outside U.S. Therefore, regulations im- 
plementing military health program may not include military retirees and 
their dependents who are eligible for social security medicare at age 65, 
whother livitia witli of dutelde U.S... .. oo nc cen cece cndcccas 834 
Private 

Appropriation obligation 

Simplification of procedure for providing fee-basis outpatient treat- 
ment and other medical services to veterans with service-connected 
disabilities by furnishing eligible veterans with identification (ID) cards 
for presentation to physician is approved, ID card to contain expiration 
date, veteran’s name, signature, claim number and disabilities, together 
with dollar limitation on medical costs and billing instructions, thereby 
permitting medical costs to be charged to appropriation current at 
time invoice is accepted by qualified employee, resulting in savings to 
Govt. through elimination of offer and acceptance concept under old 
procedure which created obligation on Govt. to pay at time medical 
GRICE WORE IN ots. eng kn ccccnrdeknndnondvipeedseadents 895 
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MEETINGS Page 

Rental of conference rooms 

Prohibition 

Rental of conference rooms at several hotels in Dist. of Columbia 
for agency personnel use without specific appropriation of funds violates 
prohibition in 40 U.S.C. 34, and certifying officers responsible for rental 
payments may not be relieved of liability under 31 U.S.C. 82c on basis 
payments were certified as proper in good faith in reliance upon actions 
of those whom they had reason to believe were informed as to applicable 
legal requirements, record evidencing certifying officers either knew per- 
tinent facts or that reasonable diligence and inquiry would have un- 
CONROE BRT. chin ceteikd a data Hileweabdt Ss Sean ee ected ctlidelese 

Although under 31 U.S.C. 82c certifying officer may be relieved from 
liability when facts incident to improper payment are fully appreciated 
but transaction involved was consummated in good faith, certifying 
officers approving rental of hotel rooms in Dist. of Columbia for use of 
agency personnel without specific appropriation of funds, prohibited by 
40 U.S.C. 34, may not be relieved of liability, sec. 8lc making relief 
available only when payment is not contrary to prohibitory statute, and 
collection actions against hotels receiving improper payments are 
required, 40 U.S.C. 34 constituting notice to all contractors or lessors 
OO Ronni cents tannidsitcwdnvins cctcicsens EES Sh 

The National Science Foundation lacking expressed authority for 
rental of hotel accommodations in Wash., D.C., for conference, payment 
by Foundation for use of space from appropriated funds is prohibited 
by 40 U.S.C. 34, and General Services Admin. not having arranged 
for space may not pay rental cost. However, pursuant to sec. 11(f) of 
National Science Foundation Act of 1950, as amended, 42 U.S.C. 1870(f), 
payment for rental space, including luncheons, telephone calls, and 
coffee, items not payable from appropriated funds, may be made from 
Foundation’s Donation Account 49X8960, upon administrative deter- 
INAEOM: CRDORONS WOES DOCCMIOLT sic no no in ces cdctesacwsdasncsscenh 

General statutory authority in sec. 11(e) of National Science Founda- 
tion Act of 1950, as amended, 42 U.S.C. 1870(e), conflicting with 
40 U.S.C. 34 prohibiting rental of space in Dist. of Columbia for use of 
Govt., absent prior appropriation for purpose, hotel accommodations 
rented in District by Nationa] Science Foundation may not be paid from 
appropriated funds, and prohibition in 40 U.S.C. 34 not overcome by 
statement in budget justification where appropriation act did not 
authorize rental expenditure, specific statutory prohibition prevails over 
general administrative authority conferred by sec. 11(e) of 1950 act on 
I he ik Aan luau h aime ae aman eel Gaia peaks Ate 
Travel, etc., expenses 

Other than Government meetings 

Reimbursement for travel, subsistence, and other expenses to an 
officer or employee officially directed to participate in convention, 
seminar, or similar meeting sponsored by “associations of regulated 
industries’”’ for mutual interest of Govt. and association may be charged 
to employing agency’s appropriation. However, in absence of statutory 
authority to accept gifts, any augmentation of agency’s appropriation 
by acceptance of gift or donation would be unauthorized_......----- 689 


135 
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379 
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MEETINGS—Continued Page 

Travel, etc., expenses—Continued 

Other than Government meetings—Continued 

When Federal agency is authorized to accept gifts, travel expenses 
incurred by officer or employee directed to participate in convention, 
seminar, or similar meeting of “‘association of regulated industries’”’ for 
mutual interest of Govt. and association may not be made by donor 
directly to employee, but reimbursement or donation should be made to 
agency and credited to its appropriation, and employee paid in accord- 
ance with laws and regulations relating to reimbursement for official 
travel. Any accommodations and goods or services in kind furnished 
employee may be treated as donation to employing agency and either 
no per diem and other travel expenses paid to employee or appropriate 
reduction made in reimbursing him, depending upon extent of donation_- 689 


MILEAGE 

Travel by privately owned automobile 

Common carrier cost limitation 

Computation 
Mixed mode of transportation 

When cost of round-the-world air ticket used by employee on official 
travel is not reduced for value of last leg of circle-trip ticket that was not 
utilized as employee traveled this portion of trip by privately owned 
automobile for personal reasons, no amount may be allowed for unused 
portion of ticket in determining mileage entitlement on basis of construc- 
tive cost of common carrier transportation prescribed by sec. 3.5b(2) of 
Standardized Govt. Travel Regs. However, section authorizing inclusion 
of transportation costs to and from common carrier terminals and excess 
baggage costs in arriving at constructive cost entitlement, taxi fares and 
excess baggage charges employee would have incurred had he completed 
return travel by air may be considered and employee paid mileage at 
approved rate not to exceed total of constructive cost determination_... 221 


MILITARY PERSONNEL 

Annuity elections for dependents. (See Pay, retired, annuity elections for 

dependents) 
Civilian service employment 

Incompatibility with active military service 

Officers and enlisted personnel serving on extended active duty in 
uniformed services may not be employed during off-hours in civilian 
positions which are paid for by appropriated funds, enactment on Aug. 19, 
1964 of Dual Compensation Act not having changed longstanding rule 
that active military service is incompatible with concurrent Federal 
I I i i i a al 
Dependents 

Annuities. (See Pay, retired, annuity elections for dependents) 

Dislocation allowance. (See Transportation, dependents, military 

personnel, dislocation allowance) 

Transportation. (See Transportation, dependents, military personnel) 
Disability retired pay. (See Pay, retired, disability) 
Dual employment 

Disability compensation and retired pay. (See Officers and Employees, 

death or injury, disability compensation, etc., military retired pay) 
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Family allowances. (See Family Allowances) 
Funds 

Savings deposits. (See Military Personnel, savings deposits) 
Gratuities. (See Gratuities) 
Household effects 

Storage. (See Storage, household effects, military personnel) 

Transportation. (See Transportation, household effects, military 

personnel) 

Leave. (See Leaves of Absence, military personnel) 
Medical treatment. (See Medical Treatment, military personnel) 
Missing, interned, etc., persons 

Pay. (See Pay, missing, interned, etc., persons) 
National Guard. (See National Guard) 
Orders. (See Orders) 
Pay. (See Pay) 
Per diem. (See Subsistence, per diem, military personnel) 
Promotions. (See Pay, promotions) 
Punishment other than court-martial 

Remission 

Upon restoration 11 months subsequent to reduction from staff 
sergeant to sergeant under Art. 15, Uniform Code of Military Justice, 
member of uniformed services reduced in grade is entitled to difference 
in basic pay and allowances between grades E—-5 and E-6 for period of 
reduction, notwithstanding restoration was made by successor of com- 
manding officer who imposed sentence, reference in par. 134, Addendum 
to Manual for Courts-Martial to 4-month period for exercise of com- 
mander’s authority to set aside punishment imposed under Art. 15, 
prescribing guideline and not limitation on authority to restore all 
rights, privileges, and property affected by reduction in grade___-..--.-- 880 
Quarters allowance. (See Quarters Allowance) 
Ration commutation payments. (See Ration Commutation Payments) 
Record correction 

Appointment date changes 

Uniform allowance entitlement 

Reserve captain, distinguished military graduate of AFROTC, ordered 
to extended active duty and paid initial $200 uniform allowance, re- 
covered from him upon appointment as 2nd lieutenant in Regular AF 
prior to completion of 90 days’ service prescribed for entitlement to 
allowance, and repaid to him pursuant to Pub. L. 88-618, dated Oct. 3, 
1964, validating uniform allowance payments to distinguished military 
graduates, on basis of record correction to show 90 days’ service as 
reservist may not be allowed additional $100 uniform allowance au- 
thorized under 37 U.S.C. 255(c) upon each entry or reentry on active 
duty for more than 90 days, record correction delaying effective date of 
officer’s acceptance of Regular commission not establishing right to 
initial uniform allowance, repayment of which would not have been 
made without benefit of 1964 act, there is no basis for payment of addi- 
tional uniform allowance to officer. _......-...--------------------- 167 

Judgment award effect 

Award of judgment to retired Army officer for difference between 
disability retired pay of colonel and that of brigadier general based on 
fact that rank as brigadier general in State National Guard brought him 
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MILITARY PERSONNEL-—Continued Page 
Record correction—Continued 
Judgment award effect—-Continued 
within purview of sec. 402(d), Career Compensation Act of 1949, is in 
nature of money damages and does not change official record or compel 
executive action and, therefore, since such judgment does not affect 
officer’s retired pay grade and military records have not been changed 
to accord with judgment, officer remains colonel on retired list and is 
not entitled to continued payment of increased retired pay based on 
eres OF WT a ei een ee kno eben eck caeune 598 
New evidence 
Use of “substantial new evidence” rule which is available to revoke 
retirement orders of members of uniformed services in absence of fraud, 
mistake of law, or mathematical miscalculation should be confined to 
to actions taken either contemporaneously or short period of time follow- 
ing effective date of member’s retirement, correction of military records 
remedy in 10 U.S.C. 1552 being more appropriate to remove injustice 
than extending substantial new evidence rule. Therefore, revocation of 
orders releasing members from active duty and placing them on per- 
manent retired list may not be approved either where knowledge of 
member’s hospitalization was known prior to effective date of retire- 
ment orders but action was delayed for 15 months, or where hospitaliza- 
tion information was not furnished until 6 months after retirement. of 
member and within 1 month of death. ............-scccnccnncccennas 671 
Retired pay 
Restoration to enlisted grade 
Correction under 10 U.S.C. 1552 of records of member of Army of 
U.S. who had attained grade of chief warrant officer, W—4, prior to place- 
ment on retired list in grade of second lieutenant pursuant to formula 3 of 
10 U.S.C. 1401, to place him on retired list in grade of chief warrant 
officer, W—4, under 10 U.S.C. 1331 in order to provide him with greatest 
amount of retired pay, governs rights of member, even though there is 
lack of evidence of duty performance by member in chief warrant officer, 
W-4, grade. Therefore, on basis that record correction amounts to re- 
scission of earlier finding of satisfactory service in grade of second lieu- 
tenant and substitution of finding that highest grade held satisfactorily 
by member was chief warrant officer, W-4, member is entitled to ad- 
justment: pagusent: it Te6ROd DAT oss cn cs een Hesennsewnsnndibuwe 437 
Reenlistment bonus. (See Gratuities, reenlistment bonus) 
Reserve Officers’ Training Corps 
Limitation on college years 
When college course is interspersed with tours in industry and degree 
is earned in 5 instead of 4 years, undergraduate expenses of 4 year 
scholarship program authorized by Reserve Officers’ Training Corps 
Vitalization Act of 1964, may not be paid over 5-year period, the “‘but 
not for more than four years” prescribed for payment of monthly sub- 
sistence allowance, contemplating program totaling 4 academic years, 
even though scholarship program is not limited to period of 4 consecutive 
years, and cost of fifth year of academic training may not be prorated 
over preceding semesters, 31 U.S.C. 529 constituting bar to advance 
payment of public funds, absent statutory authority for payment------- 202 
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MILITARY PERSONNEL—Continued 
Reserve Officers’ Training Corps—Continued 
Prior military training 
Excused service 
Member of Senior Reserve Officers’ Training Corps (ROTC) awarded 
scholarship under 10 U.S.C. 2107 who is excused by appropriate Secretary 
pursuant to sec. 2108(c) from portion of required 4-year course of 
military training for previous period of equivalent training or instruction 
does not lose his right to continue to receive financial assistance of 
scholarship, law not excluding from enrollment in Senior ROTC program 
students who have had some previous military training and authorizing 
appropriate Secretary to excuse student found qualified on basis of 
previous training “from portion of prescribed’? ROTC course, excused 
student who otherwise completes prescribed 4-year enrollment period is 
considered to have met obligation as member of program and to be 
GRSIIING 60 WF DORIS... nein nn oc cnnccedecennce ina i saat a areas - 
Reservists 
Promotion while on active duty for training. (See Pay, promotions, 
effective date, reservists, while on active duty for training) 
Release from active duty 
Readjustment payment on involuntary release. (See Pay, readjust- 
ment payment to reservists on involuntary release) 
Retired 
Civilian service 
Civilian disability compensation and military retired pay 
Receipt of retired pay concurrently with disability compensation 
under Federal Employees’ Compensation Act by officer of uniformed 
services who when transferred to temporary disability retired list under 
10 U.S.C. 1202 was member of Reserve component, permanently retired 
for physical disability pursuant to 10 U.S.C. 1201 is receiving retired pay 
computed under 10 U.S.C. 1401 is not prohibited, even though military 
statutory provisions are equally applicable to members of Regular and 
Reserve components, retired pay accruing to officer by virtue of Reserve 
status constituting ‘pay and allowances as Reserve’”’ within meaning of 
5 U.S.C. 30r(c), now 5 U.S.C. 5534, providing exemption benefits for 
reservists. Therefore, officer may receive retired pay and civilian dis- 
ability compensation concurrently..................-.-.------------- 
Double compensation. (See Compensation, double, concurrent 
military retired and civilian service pay) 
Employment by educational institutions 
Additional compensation 
Retired members and members of Fleet Reserve and Fleet Marine 
Corps Reserve employed under 10 U.S.C. 2031(d) by educational institu- 
tions for instructional and administrative duties in connection with 
Junior Reserve Officers Training Corps (ROTC) program are entitled 
from date of entry on duty under program to have difference between 
retired pay and active duty pay and allowances prescribed by sec. 2031 (d) 
computed on basis of active duty rates of pay they would have received 
had they been called to active duty, plus prescribed increases in active 
duty pay accruing while performing under ROTC program, as maximum 
amount established on date of entry on duty with institution is not 
required to remain fixed or limited for duration of employment contract - - 
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647 
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MILITARY PERSONNEL—Continued 
Retired—Continued 
Employment by educational institutions—Continued 
Additional compensation—Continued 

Additional amount paid retired members and members of Fleet 
Reserve and Fleet Marine Corps Reserve under 10 U.S.C. 2031(d) 
when employed by institutions to perform instructional and adminis- 
trative duties in connection with Junior Reserve Officers Training 
Corps program required to be ‘‘not more than difference between their 
retired pay and active duty pay and allowances which they would 
receive if ordered to active duty,’’ that amount is subject to reduction 
in amount of cost-of-living increase in retired or retainer pay that 
became effective Dec. 1, 1966 under 10 U.S.C. 1401(a) 

Whether educational institutions employing retired members of 
uniformed services are employers for purpose of excise tax imposed by 
26 U.S.C. 3111(a) is matter within jurisdiction of Internal Revenue 
Service. However, under 26 U.S.C. 501(c)(3) and 3121(b)(8)(B) certain 
organizations, including educational institutions, are exempt from 
taxation unless waiver of exemption is filed by organization in accord- 
ance with sec. 3121(k)(1) in order that certain provisions of Social Se- 
curity Act will be extended to service performed by employees 
Retired pay. (See Pay, retired) 

Retirement 

Hospitalization, etc., by Veterans Administration. (See Veterans, 

hospitalization, etc.) 

Revocation 

New evidence 

Use of ‘substantial new evidence’’ rule which is available to revoke 
retirement orders of members of uniformed services in absence of fraud, 
mistake of law, or mathematical miscalculation should be confined to 
actions taken either contemporaneously or short period of time following 
effective date of member’s retirement, correction of military records 
remedy in 10 U.S.C. 1552 being more appropriate to remove injustice 
than extending substantial new evidence rule. Therefore, revocation of 
orders releasing members from active duty and placing them on perma- 
nant retired list may not be approved either where knowledge of mem- 
ber’s hospitalization was known prior to effective date of retirement 
orders but action was delayed for 15 months, or where hospitalization 
information was not furnished until 6 months after retirement of mem- 
ber and within 1 month of death 

Travel and transportation entitlement 

Time limitations 

Joint Travel Regs. implementing Pub. L. 89-680, and extending 
effective Oct. 15, 1966, 1-year time limitation for travel of members of 
uniformed services undergoing hospitalization, medical treatment, 
schooling, or training to home of selection, and for transportation of 
dependents and household goods, may be amended to include members 
in retired status prior to Oct. 15, 1966, who whether or not l-year 
limitation in effect at time of retirement has expired, have not exercised 
rights that were not fixed at time of statutory enactment. Therefore, 
legislative history evidencing intent to include members in retired status 
prior to Oct. 15, 1966, regulations which initially could have retro- 
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MILITARY PERSONNEL—Continued Page 

Retirement—Continued 

Travel and transportation entitlement—Continued 

Time limitations—Continued 

actively included members may be amended to provide authorized 
DNA ities te web wdndddndiddatbactnandscthuttecdctvenditess 764 
Savings deposits 

Enlisted to commissioned status 

Master sergeant in pay grade E-9, temporarily appointed second 
lieutenant in Regular Marine Corps under 10 U.S.C. 5596(b) is entitled 
to payment of savings deposit and interest under 10 U.S.C. 1035(c), 
prescribing payment upon discharge or appointment to warrant or com- 
missioned rank, notwithstanding sec. 5596(b) does not expressly author- 
ize appointment of enlisted member in grade E-9. Appointment as 
commissioned officers of qualified enlisted members in grades E-8 and 
E-9, established by act of May 20, 1958, is not precluded, act evidencing 
no intent to bar persons holding two top additional enlisted grades from 
promotion benefits of sec. 5596(b), and sergeant’s appointment as second 
lieutenant is legally sufficient to authorize payment to him of savings 
Ce CIs in Bi i SRS ie db Aid se ceGe cand 112 

Interest 

The act of Aug. 14, 1966 (10 U.S.C. 1035), prescribing $10,000 as 
maximum amount upon which authorized 10 per centum per year 
interest, compounded quarterly, may be earned, when savings account 
of member of uniformed services reaches $10,000, neither interest 
accrual credits nor additional sums deposited by member may draw 
I iiilis iid iene ene nccndaaneeeeed maees 392 

In construing statute, its words and phrases should be given, their 
plain, ordinary and usual meaning unless different purpose is clearly 
manifested in statute or its legislative history; therefore, legislative 
history of act of Aug. 14, 1966 (10 U.S.C. 1035), providing for payment 
of interest on deposit accounts of members of uniformed services on 
amounts not in excess of $10,000, evidencing no intent to pay interest 
on sums in excess of prescribed limitation, $10,000 maximum amount on 
which interest may be paid may not be increased to include interest 
accruals or additional sums deposited by members------------------- 392 
Severance pay. (See Pay, severance) 
Six months’ death gratuity. (See Gratuities, six months’ death) 
Station allowances. (See Station Allowances, military personnel) 
Status 

Witness 

Payment of travel expenses of officer or employee of Govt. appearing 
as witness on behalf of U.S. is governed by regulations of agency in 
which employed only if case involves activity in connection with 
which individual is employed or is serving and expenses are properly 
payable from appropriation available to agency, otherwise pursuant to 
28 U.S.C. 1823(a), payment of travel expenses of a witness comes under 
regulations prescribed by Attorney General. Therefore, Joint Travel 
Regs. may not be revised to authorize payment of travel expenses of 
member of uniformed services appearing as witness for Govt. not by 
reason of military status but by reason of Govt.’s requirement in its 
OD NE Es oti be Oe ates die cnntbibobidadinianise 613 
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Subsistence 

Per diem. (See Subsistence, per diem, military personnel) 
Survivorship benefits. (See Pay, retired, annuity elections for dependents) 
Temporary lodging allowance. (See Station Allowances, military per- 

sonnel, temporary lodgings) 
Tips. (See Travel Expenses, tips) 
Transportation 

Dependents. (See Transportation, dependents, military personnel) 

Household effects. (See Transportation, household effects, military 

personnel) 
To other than new station 
Training duty and overseas assignment 

Authority in 37 U.S.C. 406 for transportation of dependents and 
household effects of member of uniformed services from old to new 
permanent duty station does not permit allowing member assigned to 
20 weeks or more of training duty under permanent change-of-station 
orders that are silent as to his subsequent, immediate transfer to restricted 
area Overseas, alternative right to move to training station or to select 
location, even though member is officially advised of overseas assign- 
ment, training assignment constituting permanent change of station and 
not intermediate assignment for further transfer overseas to restricted 
area and, therefore, Joint Travel Regs may not be amended to authorize 
transportation of dependents and household effects to location designated 
De SRS 3 od ocd btwn ec bee dee eee 852 
Travel expenses. (See Travel Expenses, military personnel) 
Uniforms. (See Uniforms, military personnel) 
Variable reenlistment bonus. (See Gratuities, reenlistment bonus, 

critical military skills) 
Veterans. (See Veterans) 
Witnesses 

Travel expenses. (See Travel Expenses, witnesses) 


MISCELLANEOUS RECEIPTS 
Special account v. miscellaneous receipts 
Liquidated damages 
Monies recovered as excess costs of replacement contracts incident 
to default of contractor under Govt. contracts for erection of Job Corps 
camp facilities are for deposit into Treasury as miscellaneous receipts 
and not for return to appropriation account from which expended 
under principle appropriation had been erroneously charged in first 
NII ao ath sara ihe ainietiares untinth a cae at is ibid tie a 554 
Although liquidated damages may be retained in appropriation 
account when authorized reduction is effected in contract price, or in 
order to have money available for return in event contractor is relieved 
| of liability for liquidated damages, ‘‘out-of-pocket” expenses—per diem 
and travel expenses—sustained by Govt., expenses contemplated for 
reimbursement under liquidated damages provision of contracts for 
erection of Job Corps camp facilities, may not be credited to appropria- 
tion from which expended, as no monies are due defaulting contractor, 
and remission of liquidated damages has been denied. Therefore, absent 
requirement to credit to or retain in appropriation account, amounts 
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Special account v. miscellaneous receipts—Continued 

Liquidated damages—Continued 
collected or withheld as liquidated damages, monies recovered under 
defaulted contracts are for deposit into Treasury as miscellaneous 
I iviikinctceccctdchnbeaetedpsadtndddnenehabhiowen) kbebeeades 

Property damage collections 

Under rule that receipts collected from common carrier for value of 
Government property lost or damaged in transit are for credit to mis- 
cellaneous receipts, unless specifically otherwise authorized by law, or 
recovery comes within exception in 21 Comp. Dec. 632, as amplified, 
to effect that where freight bill for shipment in which property damage or 
loss occurred is in excess of cost of repairs, or replacement, amount de- 
ducted from bill to cover such costs remains in appropriation, amounts 
withheld from carrier’s freight bills other than one for shipment in which 
damage occurred may not be transferred from miscellaneous receipts to 
“no-year’’ fund account charged with original cost of property and costs 
of repair, “‘no-year’ fund not overcoming general rule and exception to 
rule; therefore, amount recovered for property damage may not be 
deposited to augment ‘‘no-year” account_..................-.--------- 

Sale of surplus property 

Upon sale of Virgin Islands Corp.’s electric power and water distillation 
facilities to Virgin Islands Govt. and transfer of Corp.’s current receiv- 
able, mortgages, and long-term accounts to Secretary of Interior for 
collection and deposit together with cash balance in Treasury as Mis- 
cellaneous Receipts to offset Govt.’s equity and terminate Corp.’s 
activities, although administrative apparatus of Corp. need not be 
maintained, proceeds from sale of surplus corporate assets may not be 
covered into land and water conservation fund under 16 U.S.C. 4601—5(b) 
on basis Corp.’s Revolving Fund ceased to exist. Closing books of Corp. 
for administrative convenience does not constitute change from require- 
ment that corporate cash received from any source, including sale of 
surplus corporate assets, is for deposit to Miscellaneous Receipts for 
application to investment of Govt__..........-------. SoS ck 


NATIONAL GUARD 


Training or duty without pay 

Commutation rates 

Commutation rate provided in 37 U.S.C. 1002(b) in lieu of quarters and 
subsistence to members of National Guard, or of Reserve component of 
uniformed services who consent to additional training or duty without 
pay has reference to cost to Govt. of furnishing subsistence and quarters 
in kind, and not to actual expense member incurs in providing himself 
with subsistence and quarters, and established aggregate daily commuta- 
tion rate exceeding maximum commuted rates prescribed by 37 U.S.C. 
402 and 403 for members performing training duty in full pay status, rate 
may not be increased. Nor may increase on non-Govt. cost basis, tant- 
amount to payment to unauthorized per diem at duty station, be pre- 
Gin ibane tenses slocusesan else eee ck Es 
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NATIONAL SCIENCE FOUNDATION 


Appropriation availability 

Duties similar to appropriation purpose 

New duties imposed upon National Science Foundation under National 
Sea Grant College and Program Act of 1966 are so related to basic re- 
search and education purposes of National Science Foundation, that 
expenditures incident to new program, which were approved too late to 
permit submission of request for appropriations before adjournment of 
89th Cong., may be defrayed from appropriations currently available to 
Pisin dhatadek Kise onttiesuaskasamindamiencaameia 


OFFICERS AND EMPLOYEES 


Clothing and personal furnishings. (See Clothing and Personal Furnish- 

ings) 
Compensation. (See Compensation) 
Contributions from sources other than the United States 

Travel expenses. (See Travel Expenses, contributions from other 

sources, acceptance by employee) 

Death or injury 

Disability compensation, etc. 

Military retired pay 

Enlisted member of Regular Air Force retired under 10 U.S.C. 8914 
and subject as member of Air Force Reserve to periodic involuntary 
active duty prior to completion of 30 years’ service who is injured while 
employed as civilian may not be refunded retired pay withheld under 
sec. 7(a) of Federal Employees’ Compensation Act, as amended, 5 U.S.C. 
757(a), prohibiting receipt of disability compensation and any other 
remuneration except in return for services actually performed. Member’s 
retirement and receipt of retired pay considered separate and distinct 
from reservist obligations, his retired pay is not compensation ‘for 
services actually performed” and was properly withheld_____..__.-__-- 

Although retainer pay received by Fleet reservist is not within con- 
templation of sec. 7(a) of Federal Employees’ Compensation Act, as 
amended, 5 U.S.C. 757(a), prohibiting receipt of disability compensation 
and any other remuneration except in return for services actually per- 
formed, as it is paid for actual services, based partly on previous service, 
and partly for readiness to serve on active duty, retired pay received by 
enlisted men who are retired under 10 U.S.C. 3914 and 8914 and con- 
currently become reservists subject to periodic involuntary active duty 
prior to completion of 30 years’ service, is within restriction of sec. 7(a), 
retirement and retired pay separate and distinct from obligations of 
Reserve members, their retired pay is not considered compensation ‘for 
SUTVICGE SEGUE ea 6s on sic le ere Sea dan SRI 

Receipt of retired pay concurrently with disability compensation under 
Federal Employees’ Compensation Act by officer of uniformed services 
who when transferred to temporary disability retired list under 10 
U.S.C. 1202 was member of Reserve component, permanently retired 
for physical disability pursuant to 10 U.S.C. 1201 is receiving retired 
pay computed under 10 U.S.C. 1401 is not prohibited, even though mil- 
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OFFICERS AND EMPLOYEES—Continued Page 
Death or injury—Continued 
Disability compensation, etc.—Continued 
Military retired pay—Continued 
itary statutory provisions are equally applicable to members of Regular 
and Reserve components, retired pay accruing to officer by virtue of 
Reserve status constituting ‘‘pay and allowances as Reserve’’ within 
meaning of 5 U.S.C. 30r(e), now 5 U.S.C. 5534, providing exemption 
benefits for reservists. Therefore, officer may receive retired pay and 
civilian disability compensation concurrently____.........-.-.--_----- 761 
Details. (See Details) 
Duties 
Union, etc., duty. (See Unions, Federal service) 
Holidays. (See Holidays) 
Household effects 
Transportation. (See Transportation, household effects) 
Leaves of absence. (See Leaves of Absence) 
Military duty 
Leave. (See Leaves of Absence, civilians on military duty) 
Moving expenses 
Public Law 89-516 authority. (See Officers and Employees, transfers, 
relocation expenses) 
Overseas 
Dependents 
Education 
Children attending kindergarten 
Education allowance on behalf of children of civilian employees sta- 
tioned overseas who attend kindergarten may not be provided under 
Overseas Differentials and Allowances Act authorizing allowances not 
to exceed cost of elementary and secondary education in U.S., legislative 
history indicating term ‘‘elementary’’ was used in act in ordinary dic- 
tionary sense of term to limit payment of educational allowances to 
overseas employees having dependents in grades 1 through 12. There- 
fore, act not contemplating payment of education allowance for children 
attending kindergarten, defined as school or division of school below 
first grade, Standardized Regs. (Govt. Civilians, Foreign Areas) may 
not be amended to provide allowance for kindergarten children__-_-_--~---- 141 
Dependents’ transportation. (See Transportation, dependents, over- 
seas employees) 
Hired locally 
Travel status 
Employees who are stationed and reside in Alaska or Hawaii may not 
be authorized vacation leave travel and transportation expenses to 
another location in State of their residency, long-established rule that 
travel and transportation expenses are not authorized for employee 
appointed to duty station at place in which he resides outside continental 
U.S., requiring that travel and transportation incident to appointment, 
separation, or leave may not be authorized under 5 U.S.C. 5722, 5728, 
or 5729, for employee assigned to post of duty in Alaska or Hawaii, 
whose place of residence at time of assignment is locatea in same State... 838 
Home leave 
Dependent travel. (See Transportation, dependents, overseas 
employees, home leave) 
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OFFICERS AND EMPLOYEES—Continued Page 
Overseas—Continued 
Home leave—Continued 
Travel expenses. (See Travel Expenses, overseas employees, 
home leave) 
Retirement, separation, etc. 
Return to other than place of residence 
Employee stationed in Alaska or Hawaii whose place of residence at 
time of appointment is located in another of 50 States or Dist. of 
Columbia may be authorized travel and transportation upon separation 
to another location in any one of 50 States or Dist. of Columbia, pro- 
vided allowable expenses do not exceed constructive cost to place of 
actual residence. Overrules B-156524, May 20, 1965__._.......------ 838 
Stationed in Moslem countries 
Overseas employees who regularly work on Sunday in country that 
observes Friday as its day of rest and worship and who have Friday 
and Saturday off from duty are nevertheless entitled to premium pay 
for work on Sunday under sec. 405(c) of Federal Employees Salary Act 
of 1966, 5 U.S.C. 5545, which specifically authorized premium pay for 
any regularly scheduled work performed between midnight Saturday 
and midnight Sunday, and entitlement to such premium pay is not 
affected by customs of country in which service is performed____...----- 660 
Travel expenses. (See Travel Expenses, overseas employees) 
Overtime. (See Compensation, overtime) 
Parking fees. (See Fees, parking) 
Per diem. (See Subsistence, per diem) 
Postal service. (See Post Office Department, employees) 
Reemployment or reinstatement 
After military duty 
Annual leave accrual category 
Civilian employee called to active military service before Nov. 30, 
1964, who subsequent to that date is restored to civilian position under 
5 U.S.C. 3551, may not be credited with military service in determining 
annual leave accrual category in which he should be placed upon re- 
employment, sec. 3551 not providing that employee restored to duty will 
be regarded as having been on furlough or leave of absence from civilian 
position during period of military service, and employee restored to 
civilian position after Nov. 30, 1964, is not within purview of 5 U.S.C. 
6303(a)(C), prescribing that retired member of uniformed services 
employed in civilian position on Nov. 30, 1964, who continues to be 
employed without break in service of more that 30 days is entitled to 
credit for military service in determining annual leave accrual category - 584 
Relocation expenses. (See Officers and Employees, transfers, relocation 
expenses) 
Removals, suspensions, etc. 
Compensation. (See Compensation, removals, suspensions, etc.) 
Retirement. (See Retirement, civilian) 
Involuntary separation requirement 
Although Alaska Railroad employees are civilian officers or employees 
in or under executive branch of Govt. and are eligible for severance pay 
under sec. 9 of Federal Employees Salary Act of 1965, when furloughed 
and placed on retention rosters complying with Veterans’ Preference Act 
of 1944 and entitled to restoration in order of seniority, coverage under 
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OFFICERS AND EMPLOYEES—Continued 


Retirement—Continued 
Involuntary separation requirement—-Continued 


Govt. life insurance without charge for up to 1 year, and medical benefits 
for 4 months, they are not eligible for severance pay, 1965 act prescribing 
that to qualify for severance pay employee must be involuntarily 


separated from service and containing no reference to severance pay for 
employees involuntarily placed in furlough or other nonpay status-_--- 


Whether employees of Freedmen’s Hospital who pursuant to Pub. L. 


87-262 enacted prior to severance pay provisions in sec. 9 of Pub. L. 
89-301, dated Oct. 29, 1965, are “involuntarily separated from service”’ 
within contemplation of sec. 9(c) of 1965 act upon transfer to Howard 
University—private self-governed institution under terms of its corpo- 
rate charter, whose employees are not civilian employees of Govt. for 
purposes of sec. 9(a)—is doubtful. Therefore, employees should be 
excluded from severance pay provisions under regulatory authority 
contained in sec. 9(b)(8), and any allowance of severance pay to em- 
plovess‘autherined by Uoreretss 53. os ioc ok Soe Ske le cue ec 


Severance pay. (See, also, Compensation, severance pay) 
Status 

**TAPER’’ appointments 

Retired officer of Regular component of armed services who was given 
“TAPER” appointment (temporary appointment pending establish- 
ment of register) to full-time civilian position without any time limit, 
under which he was eligible for within grade increases and could be 
reassigned to any position to which his original appointment could have 
been made, is not temporary employee under sec. 201(c) of Dual Com- 
pensation Act, 5 U.S.C. 5532, so as to be entitled to 30-day exemption 
from reduction in retired pay applicable to temporary employment-- -- 
Step increases in compensation. (See Compensation, periodic step 

increases) 
Transfers 

Household effects transportation. (See Transportation, household 

effects) 

Intra-agency transfers 

When employee upon satisfactorily completing tour of duty overseas 
and prior to return to U.S. transfers between different departments or 
agencies under Dept. of Defense for employment in U.S., department or 
agency in Defense Dept. from which employee transfers is precluded 
under 5 U.S.C. 5724(e) from paying any part of return travel or trans- 
portation expense of employee, whether employee qualifies under 5 U.S.C. 
5722(a) or 5 U.S.C. 5724(d) for return expenses__...-...------------ 

When employee of department or agency under Dept. of Defense upon 
satisfactorily completing overseas tour of duty returns to U.S. for separa- 
tion and transfer to another department or agency in Defense Dept., 
activity losing services of employee is liable for expenses incurred by 
employee in travel to place of actual residence or some other selected 
point in U.S. not to exceed construction cost of travel to place of actual 
CONG id orld iis Onccicimdliivnnnauidws conudedausiinNawdstialn simul 

Activity acquiring services of employee who upon return to U.S. after 
satisfactorily completing overseas tour of duty transfers between 
different departments or agencies under Dept. of Defense without break 
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Transfers—Continued 

Intra-agency transfers—Continued 
in service is liable for travel expenses of employee from place of actual 
residence or other selected point to new duty station, allowable cost not 
to exceed cost of direct travel from old to new duty station, less cost 
incurred by losing agency for return travel. However, in event of 
break in service between separation from losing agency and transfer to 
acquiring agency, neither agency may pay employee’s expenses from 
actual place of residence to duty station under new agency, unless 
employee qualifies for entitlement under some special authority, such 
as is contained in 5 U.S.C. 5723 authorizing payment of travel and trans- 
portation expenses when a manpower shortage exists_____._.__________- 628 

Relocation expenses 

Effective date 


Since effective date of civilian employee’s transfer from one official 
station to another is date of entrance on duty at new station, employees 
transferred effective July 18, 1966 are not eligible for reimbursement for 
moving expenses and other benefits provided by act of July 21, 1966, and 
Budget Cir. No. A-—56, which conditions allowance of benefits upon 
employee reporting for duty at new station and incurring reimbursable 
expenses on or after July 21, 1006. ....................... ck uw 

The erroneous assumption that employees transferred prior to the 
enactment of Pub. L. 89-516 approved on July 21, 1966, would be 
eligible for reimbursement of expenses authorized by act which were 
incurred after date of enactment is not administrative error of type 
that permits retroactive change in effective date of transfer to entitle 
employees to benefits of act. Errors which may be retroactively corrected 
to increase or decrease benefits to employees are administrative or clerical 
errors altering intent of official responsible for the action. However, 
delayed documentation of station change until after employee began to 
work at new station would not prevent change from becoming effective 
on date employee reported for duty if change had been ordered by com- 
petent authority and employee had been notified of change 

Transferred employee traveling by privately owned automobile under 
orders directing travel to begin on or about July 17, 1966, but specifying 


no ending date, who unable to secure accommodations upon arrival at 
new Official duty station on July 20, travels to another area to obtain 
lodgings, returning to new station on 21st, is considered to have reported 
for duty on July 21, 1966, effective date of Pub. L. 89-516, and, therefore, 
he is entitled to allowances authorized by Bur. of Budget Cir. No. A-56, 
rev. Oct. 12, 1966. However, subsistence expenses incurred prior to 
July 21 are not reimbursable, regulations implementing Pub. L. 89-516 
being effective retroactively only to July 21, 1966, except for nontem- 
porary storage of household effects under travel orders issued on or after 
May 22, 1966, as provided in sec. 6.5c.............---.------.------ 709 
House lease at old duty station 

Expenses incurred by civilian employee in leasing former dwelling at 
old duty station are not reimbursable expenses contemplated by sec. 2 
of Pub. L. 89-516, and sec. 4 of implementing regulation, the Bur. of 


277-066 O-68—67 
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House lease at old duty station—Continued 

Budget Cir. A—56, rev. Oct. 12, 1966, in providing for reimbursement of 
expenses incurred in sale of or termination of lease of real estate at 
former residence of employee transferred to new official station and, 
therefore, employee may not be reimbursed for expenses of newspaper 
advertising and services of real estate agent in leasing his house at 


House rental, etc., by correspondence 
Rent and utilities expenses incurred on basis of misleading unofficial 
information for 1 month prior to effective date of anticipated transfer 
to new duty station may not be reimbursed to employee under act of 
July 21, 1966, Bur. of Budget Cir. No. A—56, rev. Oct. 12, 1966, which 
implements act, prescribing in sec. 2.4, reimbursement of transportation 
expenses incurred in advance house seeking trip, and in sec. 2.5, payment 
of subsistence expense while occupying temporary quarters, and employee 
ineligible under either section may not be reimbursed unauthorized ex- 
pense from amounts that only potentially might otherwise have been 
eee Ge ietietch one cen date Sidid Jane cde KRokthhaseacaeu 702 
House sale 
Actual residence at time of official transfer requirement 
Employee who reports to Washington, D.C., designated his official 
headquarters, for 14-week period of training and continues to maintain 
family at place from which appointed until transferred to duty station 
is not entitled to reimbursement under Pub. L. 89-516 for expenses 
relating to sale of house, notwithstanding family continued to reside in 
dwelling. Home not located at employee’s old duty station, Washington, 
D.C., but at place of residence at time of appointment, “actual residence 
at time of his official transfer’’ requirement of sec. 4.1 of Bur. of Budget 
Cir. No. A-56, rev. Oct. 12, 1966, has not been met and employee may 
not be reimbursed expenses incurred in selling his dwelling_....----- 703 
Advertising expenses 
When employee incurs expense of advertising residence at old official 
station that does not result in its sale, residence then being sold by broker 
whose fee included advertising expense, employee may not be allowed 
advertising costs he incurred, sec. 4.2b of Bur. of Budget Cir. No. A—56, 
implementing Pub. L. 89-516, approved July 21, 1966, precluding reimburs- 
ing employee for separate advertising expense______-- idea inodin a aentle 812 
Insurance 
Cost of owner’s title insurance policy procured in accordance with local 
custom by transferred employee for benefit of purchaser of her residence 
at old duty station is reimbursable expenses, prohibition in sec. 4.2d of 
Bur. of Budget Cir. No. A—56 against reimbursing transferred employee 
for cost of owner’s title insurance having reference to insurance obtained 
by employee for own protection when purchasing residence and not to 
owner’s title insurance policy employee as seller is required by local 
custom to purchase for benefit of buyer of residence in lieu of showing 
marketable title by title search, abstract of title, or legal opinion.... 884 
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Miscellaneous expenses 

Notwithstanding some of moving costs incident to transfer of employee 
were incurred at old duty station prior to July 21, 1966, employee is 
entitled to $200 miscellaneous expense allowance prescribed by sec. 
3.2a(1) of Bur. of Budget Cir. A-56, rev. Oct. 12, 1966, expenses in- 
tended to be covered by allowance being those that arise in connection 
with discontinuing residence at one location and continuing it at new 
location. These expenses are of type common to living quarters and 
household appliance, such as connecting and disconnecting appliances, 
cutting and fitting rugs and draperies, utility deposits not recoverable, 
and other items, and allowance not predicted on amount of expenses 


incurred, no receipts for expenses are required___.._..___....-.----__- 


Mortgage payments 
Mortgage payments made by employee after transfer to new duty 
station before home at old station had been sold are not reimbursable 
under act of July 21, 1966, payments representing increase in em- 
ployee’s equity in property and not selling expense, and reimbursement 
of interest on mortgage being precluded by sec. 4.2d of Bur. of Budget 
Cir. 4-66; revieed Octi: 19, 1966.50 alot. oui eo sec ced sc Saul 
Obligated period of service 
Retirement effect 
Although incident to change-of-duty station, execution of travel and 
transportation agreement by employee to remain in Govt. service 12 
months unless separated for reasons beyond his control and acceptable 
to agency is condition precedent to payment of travel expenses under 
Pub. L. 89-516, and implementing Bur. of Budget regulations, agreement 
is no bar to voluntary retirement of eligible employee. Therefore, em- 
ployee who will reach retirement age prior to fulfilling obligated period 
of service is nevertheless required to sign agreement, but may be relieved 
from refunding travel expenses received incident to transfer if retire- 
ment, separation beyond his control, is acceptable to employing agency- 724 
‘Settlement date’’ limitation on property transactions 
The “settlement date” for sale of home by employee incident to change 
of duty station in Aug. 1966, under contract entered into on Dec. 16, 
1966, that provided for transfer of title to purchaser by general warranty 


deed upon completing payment in 48 monthly installments of second lien 


note is date contract was executed and not date on which deed legally 
transferring property is executed, purchaser having secured equitable 
title under “contract for deed,” and 1-year settlement date for sale, 
purchase, or lease termination transactions prescribed by sec. 4.1d of 
Bur. of Budget Cir. A—56, revised Oct. 12, 1966, having been satisfied, 
employee pursuant to act of July 21, 1966, may be reimbursed costs 
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Transfers—Continued 
Relocation expenses—Continued 
Temporary quarters 
Employee who upon arriving at new official duty station occupies 
permanent quarters, and pending arrival of household effects incurs 
temporary subsistence expenses is not entitled to reimbursement for 
cost of food, rental of cots, and pro rata share of monthly rent for period 
prior to receiving his effects, Pub. L. 89-516 authorizing reimbursement 
for certain subsistence expenses only when temporary quarters are 
occupied at new station, and permanent quarters of employee, even 
though not completely furnished, do not qualify as temporary quarters 
within contemplation of sec. 2.5b(3) of Budget Bur. Cir. No. A—56, rev. 
Cet ER eG aids itis edenieeatebts cseeses bi eke athe odbc e aces 
Title insurance 
Cost of owner’s title insurance policy procured in accordance with 
local custom by transferred employee for benefit of purchaser of her 
residence at old duty station is reimbursable expenses, prohibition in 
sec. 4.2d of Bur. of Budget Cir. No. A—56 against reimbursing trans- 
ferred employee for cost of owner’s title insurance having reference to 
insurance obtained by employee for own protection when purchasing 
residence and not to owner’s title insurance policy employee as seller is 
required by local custom to purchase for benefit of buyer of residence in 
lieu of showing marketable title by title search, abstract of title, or 
is ks cco ck eens Sad del wd bs Enlaces cakes tt 
Service agreements 
Government v. particular agency service 
Although employee who had executed agreement to remain in Govt. 
service for 12 months incident to agency transfer, voluntarily returned 
to former agency within week, alleging position dissimilarity, may be 
reimbursed by agency acquiring services for short period of time for 
travel and transportation expenses incurred, agreement requiring only 
12 months of Govt. service. However, agency to which employee returned 
should be informed of agreement in event it should be violated, and 
future agreements to avoid similar situation should require agreed period 
of service incident to transfer to be performed under particular agency - - 
Transportation 
Dependents. (See Transportation, dependents) 
Household effects. (See Transportation, household effects) 
Travel by privately owned automobile 
Mileage. (See Mileage, travel by privately owned automobile) 
Travel expenses. (See Travel Expenses) 
Travel time 
Regularly scheduled workweek 
Employee traveling on temporary duty by privately owned automobile 
who interrupts return trip on Friday for personal reasons, completing 
travel to headquarters on Monday is not entitled to per diem for 2 
nonworkdays, sec. 1.2 of Standardized Govt. Travel Regs. requiring 
employee performing official travel to proceed as expeditiously as though 
traveling on personal business, even though required to travel on non- 
workdays. Although under 5 U.S.C. 5542, authority to schedule official 
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Travel time—Continued 
Regularly scheduled workweek—Continued 
travel within regular workweek of employee does not permit traveler to 
delay return to official headquarters to increase entitlement to per diem 
in lieu of subsistence, Govt. agency does have administrative discretion 
to Ghee ae ak ie aie MNO a win. oc ho Sikidk on eee F5026-6h 425 
Although 5 U.S.C. 5542 prescribes scheduling of travel within regular 
workweek of employee to maximum extent possible, when employee 
traveling by privately owned automobile interrupts return from tem- 
porary duty on Friday for personal reasons, completing travel to head- 
quarters on Monday, charging of annual leave for Monday is adminis- 
trative matter. In event leave is charged, constructive travel time for 
per diem purposes should be based on reasonable departure time after 
completion of temporary duty. If annual leave is not charged for work- 
day, per diem should be computed as though entitlement was in sus- 


pended status from midnight Friday until midnight Sunday, considera- 
tion being given to actual travel time on Monday, and payment limited 
to amount payable under agency regulations as if return had been without 
miertupue s oac. Pods cen stu. edule die cen Ga ede 425 
Uniforms. (See Uniforms, civilian personnel) 
Unions 

Expense reimbursement (See Unions, Federal service, employee ex- 

pense reimbursement) 


OKINAWA 
(See Ryukyu Islands, Okinawa) 
ORDERS 
Canceled, revoked or modified 

Effective date 

New evidence 

Use of “substantial new evidence” rule which is available to revoke 
retirement orders of members of uniformed services in absence of fraud, 
mistake of law, or mathematical miscalculation should be confined to 
actions taken either contemporaneously or short period of time following 
effective date of member’s retirement, correction of military records 
remedy in 10 U.S.C. 1552 being more appropriate to remove injustice 
than extending substantial new evidence rule. Therefore, revocation of 
orders releasing members from active duty and placing them on per- 
manent retired list may not be approved either where knowledge of 
member’s hospitalization was known prior to effective date of retirement 
orders but action was delayed for 15 months, or where hospitalization in- 
formation was not furnished until 6 months after retirement of member 
Grids: WH RE GE is hs dress tis wt ete eden 671 
Competent 

Alert notices 

“Alert” notice that military unit will commence movement to re- 
stricted overseas area within 90 days is not permanent change-of-station 
order entitling member of uniformed services to family separation 
allowance, type II, authorized under 37 U.S.C. 427(b), and par. M7108 of 
Joint Travel Regs. may not be amended to authorize allowance when 
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Competent—Continued 
Alert notices—Continued 

dependents move incident to alert notice. Dependents free to continue to 
reside with member until he is required to move, or to remain at old 
station indefinitely, member relocating dependents upon receipt of alert 
notice does so at own choice, and absent enforced separation contem- 
plated by sec. 427(b), family separation allowance may not be authorized 
prior. to effective date of permanent change of station when dependents 
are moved under par. M1708 incident to alert notice..........------ 


PATENTS 
Bids. (See Bids, patents, etc., item) 
Devices, etc., used by Government 

Preprocurement licenses 

Regulatory procedure issued under authority of 42 U.S.C. 2473(b) (3), 
proposing to secure preprocurement license from patent holder and pay 
royalty to holder if patented item is procured from unlicensed source, 
amount of royalty to be considered in bid evaluation, is approved for 
trial period, future problems for resolution on basis of experience gained 
under procedure, and as all potential procurement sources will be solic- 
ited under procedure, purpose of 28 U.S.C. 1498, to assure Govt. private 
industry resources unfettered by private patent rights will not be re- 
stricted, rather, proposal to add license fee to bid or quotation of un- 
licensed supplier represents more realistic approach in determining most 
advantageous price to Govt. for item than possible when infringement 
damages are not considered 
Infringement 

Action against contractors, etc. 

Inclusion by subcontractor at request of Govt. of nonauthorization 
and consent clause in its Request for Proposals thereby permitting patent 
holder to proceed against subcontractor in Federal district court for 
injunctive or other appropriate relief is neither contemplated by nor 
permitted under 28 U.S.C. 1498(a) giving patent holder right to sue U.S. 
in Court of Claims for reasonable compensation for patent infringement 
with consent of Govt. in order to meet contract specifications. To give 
contracting officers option to withhold Govt.’s ‘authorization and 
consent”’ for subcontractors, as well as contractors and others, to use or 
manufacture patented products Govt. is obliged to accept would vitiate 
effect of Royalty Adjustment Act of 1942 added to 28 U.S.C. 

Government liability 

Authorization and consent to use patents withheld 

Withholding by Govt. of “authorization and consent”? to manufacture 
patented invention to meet Govt. contract specifications is attempt to 
withhold possible liability for infringement which courts hold Congress 
has placed upon Govt. and shifts liability directly to contractor, and 
although there is no prohibition against shifting infringement suit 
liability to contractor indirectly by means of indemnity provision, it is 
inconsistent for Govt. not to condone infringement, but nevertheless 
accept product regardless of patent infringement. Therefore, contractual 
obligation to accept product which may infringe on patent is sufficient 
to provide Govt.’s authorization and consent, and acceptance of in- 
fringing goods brings infringement within ambit of 28 U.S.C. 1498, 
protecting Govt. contractors and subcontractors from suit in district 
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Infringement—Continued 

Government liavility—Continued 

Authorization and consent to use patents withheld—Continued 

court. Conflicting dictum in B—147536, Mar. 22, 1962 and B-—158790, 
Apr. 15, 1966 should be ignored 

Suits in district courts of the United States 

Remedy of infringement suits in Court of Claims prescribed in 28 U.S.C. 
1498(a) is exclusive and precludes suit in district courts for patent in- 
fringement by Govt. contractor, regardless of whether invention was 
embodied in item to be delivered to Govt. or was used at option of con- 
tractor as means to aid in manufacture of item, and express withholding 
of authorization and consent by Govt. to use patented process would not 
give patentee right to seek relief from contractor in district court. 
Requirement to use patent is equivalent to authorization and consent to 
use, therefore, Govt. after authorizing use of patented item cannot 
nullify that authorization by professing to withhold it 
Royalty payments 

Bid evaluation inclusion. (See Bids, evaluation, patent royalty pay- 

ments) 

Subcontractors use 

Nonauthorization and consent clauses 

Whether district court under rationale of Wood v. Atlantic Gulf & 
Pacific Co., 296 Fed. 718, and Consolidated Vacuum Corp. v. Machine 
Dynamics, Inc., 230 F. Supp. 70, would assume jurisdiction of infringe- 
ment suit against Govt. subcontractor would depend on whether alleged 


use of patented article was at option of subcontractor rather than with 


authorization and consent of Govt., and if court found use was only 
feasible means to perform contract, it would no doubt hold that Govt. 
gave its authorization and consent for use of article and therefore it was 
without jurisdiction to consider infringement suit, whether remedy 
requested was damages or injunction. To prevent inclusion in 
bid prices of contingent costs to cover possible infringement suits, non- 
authorization and consent clause should be conditioned to effect that 
withholding of consent applies only if use is not economically or reason- 
ably necessary to manufacture article under Govt. contract...-------- 
PAY 

Active duty 

Duty performance part of month 

Payment basis 

Regular Army officer who during 6 calendar month period performed 
active duty for part of each month, reporting for duty on other than first 
day of month, and attended civilian educational institution on excused 
leave for other part of month is entitled to pay and allowances for 31st 
day of month, 37 U.S.C. 1004 prescribing for “member of uniformed 
service” pay and allowances for each day of continuous period of less 
than 1 month’s service, including 31st, at 1/30 of monthly amount of pay 
and allowances, applying to members of all components, and term 
“member” defined to include commissioned officer and term ‘‘uniformed 
service” to include Army, both Regular and Reserve members pursuant 
to 10 U.S.C. 3062(c), Regular Army officer is entitled to pay and allow- 
ances for each 31st day within 6 calendar month period during which he 
performed active duty for part of month 
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PAY—Continued 
Aviation duty 
Excess flying hours 
Hazardous duty incapacitation 
Member of uniformed services who performs 12 excess hours of aerial 
flight in Jan. before he is incapacitated as result of aviation accident, 
and who is suspended from flying status on Aug. 1, is entitled to satisfy 
minimum flight requirements for period of 5 months following incapacita- 
tion, and requirements for months of Feb., Mar., and Apr., satisfied 
under sec. 110 of E.O. No. 11157, as amended by E.O. No. 11292, by 
reason of accident, months of May and June may be satisfied on basis 
of excess flight hours performed in Jan., pursuant to sec. 104(a)(1), and 
member paid incentive pay for 5 months of period of incapacitation 
prior to suspension from flying duty-~---_--- . 
Nonhazardous duty incapacitation 
Member of uniformed services who performs 12 excess hours of aerial 
flight in Jan. before becoming incapacitated not as result of hazardous 
duty, and who is not suspended from flying status until May 1, is 
entitled to flying pay for months of Feb., Mar., and Apr., member 
having remained in flying status during period of incapacitation before 
suspension, and his right under sec. 104(a)(1) of E.O. No. 11157, as 
amended, to apply 12 excess hours of aerial flight performed in Jan. to 
satisfy flight requirements for next 5 months after incapacitation not 
having been limited in amy way_-------- r sath lb ates tee 
Member of uniformed services who prior to ine capacitation on Jan. 25 
not as result of performing hazardous duty, flew 8 aerial hours in Jan., 
and who following requalification on Apr. 25, flew 8 hours in April, 
may combine excess flying hours performed in Jan. and Apr. to satisfy 
4-hour monthly flight requirement prescribed by E.O. No. 11292, and 
member, therefore, is entitled to payment of incentive pay for months of 
Feb. and Mar. Member not having been suspended from flying duty, 4 
excess flight hours performed in Jan. satisfied flight requirements for 
Feb., and flight deficiency in Mar. was met by excess 4 hours of aerial 
flight performed in April : ‘ , 
Suspension time effect 
Member of uniformed services who prior to suspension on Feb. 1, 
participated in 12 hours of aerial flight in Jan. is entitled to flying pay 
for Feb. and Mar. on basis of 8 excess hours flown in Jan., whether his 
suspension is removed before or after expiration of 3-month grace period 
prescribed by sec. 110 of E.O. No. 11157, amended by E.O. No. 11292, 
sec. 104, in addition to 3-month grace period prescribed by sec. 110, 
providing for meeting minimum flight requirements by applying excess 
hours flown in preceding 5-month period, and sec. 105 not requiring that 
minimum flight requirements be met for suspension period after removal 
of suspension, but only requiring compliance with minimum flight 
requirements prescribed by sec. 104 siping 
Member of uniformed services with 16 excess flying hours for month 
of Jan. whose Feb. 1 suspension is removed June 1, is entitled to flying 
pay for Feb., Mar., Apr. and May on basis of excess hours flown in Jan., 
notwithstanding his suspension was removed after expiration of 3-month 
grace period prescribed by sec. 110 of E.O. No. 11157, amended by E.O. 
No. 11292, sec. 104 providing that minimum flight requirements may be 
satisfied by applying excess hours flown in preceding 5 months 
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PAY—Continued 
Aviation duty—Continued 
Excess flying hours—Continued 
Suspension time effect—Continued 
Member of uniformed services who prior to suspension of flying status 
on Jan. 16, flew 24 hours during Jan. and who upon removal of his 
suspension on Sept. 15, flew 12 hours in Sept. is entitled to flying pay for 
entire period of suspension, flight requirements of sec. 104 of E.O. No. 
11157, as amended by E.O. No. 11292, having been met before and after 
period of suspension, 20 excess hours flown in Jan. satisfying 4-hour 
monthly minimum requirements for Feb., Mar., Apr., May, and June, 
and 12 hours flown in Sept. satisfying requirements for months of July, 
Aug., and Sept 
Flight deficiencies 
Satisfying flight requirements 
Under sec. 104(a) (1) of E.O. No. 11157, as amended by E.O. No. 11292, 
hours of aerial flight participation by member of uniformed services on 
active duty or active duty for training that are insufficient to meet 
minimum flight requirements of 4 hours for month in which performed 
may be used to qualify member for incentive pay in succeeding month 
and, therefore, member in continuous flying status, with no excess flying 
hours to his credit for 5 months preceding month of Jan. during which 
month he met 4-hour minimum flight requirements, who flew 2 hours in 
Feb., none in Mar. or Apr., and 2 hoursin May qualifies for flying pay for 
month of May on basis of flying 2 hours in Feb. and 2 hours in May---- 
Incapacity period 
Flight pay entitlement 
Officer of uniformed services under orders to perform regular and 
frequent aerial flights who is injured as result of participating in para- 
sail activities, whether directed or voluntary participation, may not be 
considered to have incurred injury in performance of hazardous duty to 
entitle him to flight pay under 37 U.S.C. 301(a) for period not to exceed 3 
months following incapacity, as accident is not within contemplation of 
par. 101(b) of E.O. No. 11157, dated June 22, 1964, as amended, absent 
authority designating para-sail activities as hazardous duty for which 
incentive pay is provided, even though para-sail activity may indirectly 
relate to proficiency of member under orders to participate frequently and 
regularly in aerial flights_._........____- ee ah i One dee wicca 
Courts-martial 
Punishment other than court-martial 
Pay reduction. (See Pay, reduction, punishment other than court- 
martial) 
Disability retired pay. (See Pay, retired, disability) 
Missing, interned, etc., persons 
Savings deposits 
Under savings program authorized by act of Aug. 14, 1966, imple- 
mented by E.O. No. 11298, prescribing payment of interest on deposits 
of unallotted current pay and allowances of members of uniformed serv- 
ices on permanent duty outside U.S., heads of departments concerned 
may not administratively provide for deposit of unallotted current pay 
and allowances of missing or interned members. The 1966 act contem- 
plating voluntary participation of members and reduction of adverse 
balance of payments position of U.S. and Missing Persons Act providing 
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PAY—Continued 
Missing, interned, etc., persons—Continued 
Savings deposits—Continued 
for credit to pay accounts of members for benefit of dependents without 
affecting balance of payments program, neither act permits establish- 
ment of savings program for pay and allowances of missing or interned 
members iis dade Ch pers warmed 
Promotions 
Effective date 
Reservists 
While on active duty for training 
Reserve officer of uniformed services retroactively promoted from grade 
of major to grade of lieutenant colonel during period of active duty for 
training is entitled to pay and allowances of higher grade from effective 
date of retroactive promotion under provisions of Reserve Officer Per- 
sonnel Act of 1954, as amended, and he may be paid differences in pay 
and allowances between two grades for period of active duty performed 


subsequent to effective date of promotion... ....-...-.-- 


Officers failing promotion 
Additional duty offer 

Fact that Reserve officer is in “failed of selection’’ status for sometime 
prior to release from active duty does not constitute bar to his retention 
on active duty, nor does possibility of failure to be selected for promotion 
second time if retained on active duty prevent acceptance of volunteered 
unconditional offer to serve for additional regular tour of active duty __~- 
Temporary 

Saved pay 

Items for inclusion or exclusion 

Member of Navy or Marine Corps who at time he is temporarily 
appointed commissioned officer under 10 U.S.C. 5596 is receiving $30 
monthly family separation allowance prescribed by 37 U.S.C. 427(b) (2) 
or (3) is entitled to have allowance included in computation of saved 
pay during any subsequent period of enforced separation from family, 
purpose of sec. 5596 being to prevent any reduction in pay and allowances 
because member is temporarily appointed commissioned officer 

Change in basis of eligibility for family separation allowance pre- 
scribed by 37 U.S.C. 427(b), without any break in continuity, from 
clause (2), duty on board ship away from home port for continuous 
period of more than 30 days, to clause (3) duty—temporary duty away 
from permanent station for continuous period of more than 30 days 
where member’s dependents do not reside at or near temporary duty 
station-—has no effect upon status of member’s enforced separation from 
family and family separation allowance continues to be item properly for 
inclusion in computation of saved pay of Navy or Marine member tem- 
porarily appointed commissioned officer _ - _- 

When vessel on which member of Navy or Marine Corp temporarily 
appointed commissioned officer is serving returns to home port, entitle- 
ment to family separation allowance prescribed by 37 U.S.C. 427(b) (2) 
terminates and it is no longer for inclusion in computation of saved pay 
under 10 U.S.C. 5596. However, upon being ordered from home port to 
temporary additional duty, new entitlement to allowance arises, assuming 
conditions of clause (3) are met and member was entitled to allowance 
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PAY—Continued 

Temporary—Continued 

Saved pay—Continued 

Items for inclusion or exclusion—Continued 

because of enforced separation from family at time of temporary ap- 
pointment, and family separation allowance is for inelusion in computa- 
tion of saved pay for period of entitlement_-_---------- 
Readjustment payment to reservists on involuntary release 

Additional duty offer 

If offer of Reserve officer in “failed of selection” status to uncondi- 
tionally serve for an additional regular tour of duty is not accepted, he 
is entitled to lump-sum readjustment payment authorized by act of 
July 9, 1956 (5 U.S.C. 1016), and if offer is sccepted and additional 
tour of active duty of member is cut short because he failed a second 
time of selection for promotion, officer would be entitled at that time 
to receive lump-sum readjustment payment________---_-___- 

Recoupment 

Disability retirement 

Member of uniformed services who while serving as temporary officer 
held Reserve offcer status and upon release from active duty received 
lump-sum readjustment payment, and who following period of enlisted 
service is retired for disability under 10 U.S.C. 1201, electing disability 
retired pay computed on years of service pursuant to 10 U.S.C. 8911 
rather than on degree of disability is subject to 50 U.S.C. 1016(c) pro- 


viding for deduction of 75 percent of readjustment payment when 
Regular as well as Reserve members qualify for retirement under Titles 
10 and 14 of U.S. Code. Notwithstanding 50 U.S.C. 1016(c) fails to 
include members retired for disability, officer qualifying for retired pay 
within meaning of sec. 1016(c) is not entitled to be paid retired pay prior 
to recoupment of 75 percent of readjustment payment he received ---- 

Fact that Reserve officer of uniformed services who qualified for 
voluntary retirement after 20 years of active service under 10 U.S.C. 8911 
is retired for disability and elects retired pay pursuant to 10 U.S.C. 1401 
computed on basis of disability does not preclude application of 50 
U.S.C. 1016(c) requiring recoupment of 75 percent of readjustment pay- 
ment made to member of Reserve component who qualifies for retired 
pay under provision of Titles 10 or 14 that authorizes retirement upon 
completion of 20 years active service. Therefore, officer eligible for retire- 
ment within meaning of 1016(c), exemption to recoupment provision on 
basis of physical disability retirement, absent congressional approval for 
payment of dual benefits, would be inconsistent with 1016(b) (6) requiring 
readjustment pay recoupment from disability compensation received 
from Veterans Admin 

Separation not involuntary 

Reserve officer in “failed of selection” status whose request for active- 
duty agreement for 1 year at termination of current agreement is contin- 
gent upon assignment to particular type duty and geographic location is 
not entitled to receive lump-sum readjustment payment incident to 
release from active duty, member not having unconditionally volun- 
teered for additional regular tour of duty, separation upon expiration of 
active duty commitment is not “involuntary release’ contemplated by 
act of July 9, 1956, 50 U.S.C. 1016, for entitlement to lump-sum read- 
justment payment 
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PAY—Continued 
Reduction 
Punishment other than court-martial 
Restoration time 
Upon restoration 11 months subsequent to reduction from staff 
sergeant to sergeant under Art. 15, Uniform Code of Military Justice, 
member of uniformed services reduced in grade is entitled to difference in 
basic pay and allowances between grades E-5 and E-6 for period of 
reduction, notwithstanding restoration was made by successor of com- 
manding officer who imposed sentence, reference in par. 134, Addendum 
to Manual for Courts-Martial to 4-month period for exercise of com- 
mander’s authority to set aside punishment imposed under Art. 15, 
prescribing guideline and not limitation on authority to restore all rights, 
privileges, and property affected by reduction in grade 
Reservists 
Effective date of promotion. (See Pay, promotions, effective date, 
reservists) 
Involuntary release readjustment payment. (See Pay, readjustment 
payment to reservists on involuntary release) 
Retired. (See Pay, retired, reservists) 
Retired 
Fleet reservists. (See Pay, retired, fleet reservists) 
Retainer. (See Pay, retired, fleet reservists) 
Retired 
Advancement on retired list 
Enlisted member advanced to officer grade 
Enlisted pay greater 
Correction under 10 U.S.C, 1552 of records of member of Army of U.S. 
who had attained grade of chief warrant officer, W—4, prior to placement 
on retired list in grade of second lieutenant pursuant to formula 3 of 
10 U.S.C. 1401, to place him on retired list in grade of chief warrant 
officer, W—4, under 10 U.S.C. 1331 in order to provide him with greatest 
amount of retired pay, governs rights of member, even though there is 
lack of evidence of duty performance by member in chief warrant officer, 
W-4, grade. Therefore, on basis that record correction amounts to re- 
scission of earlier finding of satisfactory service in grade of second 
lieutenant and substitition of finding that highest grade held satisfactorily 
by member was chief warrant officer, W-4, member is entitled to ad- 
justment payment in retired pay...........-...--.-.--------------- 
Annuity elections for dependents 
Former members 
Election prior to grant of retired pay 
Former officer of uniformed services who resigned National Guard 
commission on Oct. 31, 1952, holding no military status thereafter, and 
who more than 6 months before reaching age 60 and qualifying for retired 
pay under 10 U.S.C. 1331-1337, beginning Nov. 1, 1954, elected annuity 
for wife under Uniformed Services Contingency Option Act of 1953, now 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446, 
made valid election, provision in sec, 3(a) of 1953 act and 10 U.S.C. 1432 
permitting person who was former member on Nov. 1, 1953, to make 
election at time retired pay is granted, not indicating that election made 
prior to granting of retired pay is premature, and sec. 1432 merely 
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PAY—Continued 
Retired—Continued 
Annunity elections for dependents—Continued 
Former members—Continued 
Election prior to grant of retired pay—Continued 
extending period for filing election to “time he is granted that pay,” 
officer qualifying for retired pay upon reaching 60, having completed 20 
years service prior to Nov. 1, 1953, made valid election and upon death 
on Feb. 17, 1963, widow is eligible for annuity 
Former officer of uniformed services eligible for retired pay under 10 
U.S.C. 1331-1337 at age 60, having completed 20 years’ qualifying service 
prior to Nov 1, 1953, who makes annuity election within 90-day period 
prior to 60th birthday or retirement, if later date for receipt of retired 
pay had been elected by officer, has made valid election under 10 U.S C. 
1431-1446, sec. 1432 permitting former member to make annuity 
election, merely extending period for filing election to time retired pay is 
granted, therefore, proper election is not void by reason of being pre- 
mature. Election filed at any period of time prior to date of retirement is 
within purview of phrase “at time retired pay is granted” in 10 U.S.C. 
1432, early filing not invalidating otherwise proper election. Annuity 
elections made prior to grant of retired pay need no ratification, but 
disaffirmance of election is subject to 10 U.S.C. 1431(e) 
Termination 
Divorce 
Divorce granted retired Army officer permanently residing in Seoul, 
Republic of Korea, by Seoul Family Court, where divorce decree lists 
address of mother as his permanent address under Korean custom and 
tradition because it is location of his family headship and proper service 
of process was made on his wife, is valid divorce, and officer is entitled to 
refund of amount withheld from retired pay to provide annuity under 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446, for 
woman who was wife at time of his retirement 
Time for election 
Advance retirement eligibility knowledge 
Persons who were former members of uniformed services on Nov, 1, 
1953 and awarded retired pay pursuant to 10 U.S.C. 1331-1337 upon 
reaching age 60 are not eligible to elect survivor’s annuity under Retired 
Serviceman’s Family Protection Plan after expiration of 30 days following 
notice of award of retired pay, 10 U.S.C. 1431(b), prescribing 90-day 
period for election of annuity intended for members who do not know 
whether or when they will be retired until their retirement is approved 
not applying to those former members inchoately eligible for retirement 
under secs. 1331-1337, who in advance of reaching retirement age know 
of their eligibility to be awarded retired pay and earliest time of qualifying 
and, therefore, can make an intelligent election within 30 days following 
notice of award of retired pay 
‘*At least three years before’’ pay eligibility 
Master sergeant transferred on Apr. 16, 1966 to Fleet Marine Corps 
Reserve under 10 U.S.C. 6330 and paid active duty pay through 16th, 
his retainer pay commencing on 17th, who on Apr. 17, 1963 had elected 
to participate in Retired Serviceman’s Family Protection Plan has made 
valid election to provide annuity for his survivors. The member having 
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Retired—Continued 
Annuity elections for dependents—Continued 
Time for election—Continued 
“At least three years before’’ pay eligibility—Continued 
completed more than 18 years of service for pay purposes is within 
purview of 10 U.S.C. 1431(b), prescribing that ‘‘an election must be 
made at least 3 years before first day for which retired or retainer pay 
is granted,”’ and computation of period of time ‘‘before’’ day or date on 
which event occurs, excluding day on which event occurs, member’s 
election was made “‘at least 3 years’’ before first day for which he was 
granted retainer pay, and reduction in his retainer pay to provide 
annuity may not be refunded 


Before completing eighteen years of service 

Election executed on July 31, 1959, by officer who entered military 
service on Aug. 1, 1941, to receive reduced amount of retired pay to 
provide annuity tor dependents was valid election, notwithstanding 
officer completed required 18 years’ service at midnight July 31, 1959, 
as under 5 U.S.C. 5505, 31st day of any month is considered day of 
service in determining rate of pay, even though day is ignored in com- 
puting pay, and officer retired on Dec. 1, 1966, pursuant to 10 U.S.C. 
8911, having elected to provide annuity for dependents under Retired 
Serviceman’s Family Protection Plan is liable for cost of annuity for 
month of Dec. 1966, and reduction in retired pay for that month was 
proper_- 


Concurrent military retired and civilian service pay. (See Compensa- 
tion, double, concurrent military retired and civilian service pay) 
Disability 
Cost of living increases 
Changes in disability retirement 

Members of uniformed services who had been placed on Temporary 
Disability Retired List prior to Dec. 1, 1966, removed from list on Nov. 
30, 1966, and placed on Permanent Disability Retired List Dec. 1, 
1966, are entitled to 3.7 percent cost-of-living increase in retired pay 
effective Dec. 1, 1966 under 10 U.S.C. 1401la(b), based on Consumer 
Price Index increase, authorized for members and former members 
entitled to retired or retainer pay before Dec. 1, 1966, no basic change 
having occurred in member’s entitlement to disability retired pay from 
date preceding Dec. 1, 1966, entitlement that is not defeated because 
meinber’s percentage of disability was changed when name was placed 
on Permanent Disability Retired List............-......--... = titan 

Members of uniformed services placed on Temporary Disability 
Retired List prior to Dec. 1, 1966, who having recovered from disability 
are removed from list on Nov. 30, 1966, and permanently retired under 
some other retirement statute as of Dec. 1, 1966, are not entitled to 
Consumer Price Index increase in retired pay prescribed by 1401a(b), 
which became effective Dec. 1, 1966, right of members to increase having 
ceased before Dec. 1, 1966 
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PAY—Continued 
Retired—Continued 
Disability—Continued 
Disability determination subsequent to release 
New evidence 
Use of “substantial new evidence” rule which is available to revoke 
retirement orders of members of uniformed services in absence of fraud, 
mistake of law, or mathematical miscalulation should be confined to 
actions taken either contemporaneously or short period of time following 
effective date of member’s retirement, correction of military records 
remedy in 10 U.S.C. 1552 being more appropriate to remove injustice 
than extending substantial new evidence rule. Therefore, revocation of 
orders releasing members from active duty and placing them on per- 
manent retired list may not be approved either where knowledge of 
member’s hospitalization was known prior to effective date of retirement 
orders but action was delayed for 15 months, or where hospitalization 
information was not furnished until 6 months after retirement of member 
and within 1 month of death 
Election of retired pay 
Personal to the member 
Procedure to accelerate establishment of disability retired pay ac- 
counts by assuming retired member of uniformed services, whether 
placed on temporary or permanent disability list or transferred from 
temporary to permanent disability list, would elect under 10 U.S.C. 1401, 
formula resulting in greater amount of retired pay without considering 
taxable income is approved. However, phrase ‘‘as member elects” in 
formulas 1 and 2 contemplating election between years-of-service com- 
putation or computation based on percentage of disability, member 
should be apprised by registered mail, delivery restricted to him, of right 
to elect, and law contemplating only one election, that his failure to 
object to election made for him within specified time would constitute 
an election, and requested return receipt placed in member’s military 
pay record or other appropriate place_...........-.-.-.-.-.-------- 
Members who served in higher rank than at retirement 
Air Corps termination date 
In applying Friestedt rule, 173 Ct. Cl. 447, noon on Sept. 26, 1947, is 
date on which Air Corps ceased to be integral part of Army and became 
part of U.S. Air Force, for purpose of determining satisfactory service 
under 10 U.S.C. 1372 
Army service of Air Force retiree 
Friestedt v. U.S., 173 Ct. Cl. 447, holding that higher grade held in 
branch of Army other than Air Corps before establishment of, U.S. Air 
Force at noon on Sept. 26, 1947, may be considered in determining grade 
of member retiring from Air Force under 10 U.S.C. 1372, conclusion in 
B-134566, Feb. 28, 1958, is modified to extent that satisfactory service 
performed by member of uniformed services in higher grade in Army 
prior to Sept. 26, 1947, while Air Corps was integral part of Army, may 
be determined to be satisfactory by Secretary of Air Force upon 
subsequent retirement of member 
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PAY—Continued 
Retired—Continued 
Disability—Continued 
Members who served in higher rank than at retirement—-Continued 
Branch of service other than from which retired 
Conclusion in Friestedt v. U.S., 173 Ct. Cl. 447, that member of uni- 
formed services who served in higher grade in branch of Army other than 
Air Corps before Sept. 26, 1947, effective date of establishment of Air 
Force, may have service considered in determining grade upon retiring 
from Air Force under 10 U.S.C. 1372, warrants modification of 33 Comp. 
Gen. 10 only to extent that satisfactory service performed in higher grade 
in Army while Air Corps was integral part of Army may be certified by 
Secretary of Air Force for purpose of higher retired grade and retired pay 
in case of member retired from Air Force from and after Sept. 26, 1947. 
Therefore, 33 Comp. Gen. 10 continues in effect as to all other members 
who formerly served in branch of service other than from which retired or 
separated 
Friestedt case 
Although provisions of 10 U.S.C. 1372 are applicable only in case 
where member of Armed Forces is retired for physical disability under 
sec. 1201 or 1204, or placed on temporary disability retired list under sec. 
1202 or 1205, where provisions of 10 U.S.C. 1212(a)(2)(B)(ii) are for 
application in closely comparable situation in computing disability 
severance payment of member of armed force separated under sec. 1203 
or 1206 by reason of physical disability, rule in Friestedt v. U.S., 173 Ct. 
Cl. 447, should be followed; however, absent statutory amendment case 
may ot be expanded and applied to retirement statutes such as 10 
U.S.C. 3963(a), 3964, 6151, 8963(a) and 8964 on basis words “temporary 
grade or rank’’ are to be read “temporary or permanent grate or rank,” 
and only officers and enlisted men within purview of sec. 1212(a) (2) (B) (ii) 
who were paid disability severance pay below their highest permanent 
grades are entitled to relief under Friestedt rule_------- --- 
National Guard service 
Award of judgment to retired Army officer for difference between 
disability retired pay of colonel and that of brigadier general based on 
fact that rank as brigadier general in State National Guard brought him 
within purview of sec. 402(d), Career Compensation Act of 1949, is in 
nature of money damages and does not change official record or compel 
executive action and, therefore, since such judgment does not affect 
officer’s retired pay grade and military records have not been changed to 
accord with judgment, officer remains colonel on retired list and is not 
entitled to continued payment of increased retired pay based on grade of 
brigadier general J 
Permanent v. temporary rank 
Court of Claims in Friestedt v. U.S., 173 Ct. Cl. 447, having determined 
that plaintiff retired as enlisted man for physical disability should have 
been advanced to rank of first lieutenant, although he had held “‘per- 
manent”’ and not “temporary” grade, and was entitled to pay benefits 
of 10 U.S.C, 1372(2) providing that any member of Armed Forces retired 
for physical disability under sec. 1201 or 1204, or whose name is placed 
on temporary disability retired list under sec. 1202 or 1205, is entitled to 
grade equivalent to “highest temporary grade or rank’”’ in which satis- 
factory service was performed, as determined by Secretary of armed 
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PAY—Continued 
Retired—Continued 
Disability —Continued 
Members who served in higher rank than at retirement—Continued 
Permanent v. temporary rank—Continued 

force from which retired, rule of case may be applied to all disability 
retirements under 10 U.S.C. 1372(2) in view of fact certiorari will not 
be requested, although court disregarded explicit language restricting 
benefits of sec. 1372(2) to “highest temporary grade or rank.”’ 

Rule in Friestedt v. U.S., 173 Ct. Cl. 447, that member of uniformed 
services retired for physical disability, or whose name is placed on tem- 
porary disability list, should be advanced to highest grade or rank in 
which member previously served satisfactorily, whether the grade or 
rank was temporary or permanent, is applicable retroactively not only 
to disability severance pay cases under 10 U.S.C. 1212(a)(2)(B) (ii), 
but also to cases within purview of 10 U.S.C. 1372(2), notwithstanding 
section limits advancement of member retired for disability to highest 
temporary grade or rank in which it is determined he served satisfactorily. 
46 Comp. Gen. 17, modified 

Severance pay. (See Pay, severance, disability retirement) 
Temporary retired list 
Disability rating correction 

Correction action approved 4 years after original determination in- 
creasing disability rating percentage of member of uniformed services 
whose physical condition had been erroneously evaluated is not subject 
to time limitations of substantial new evidence rule, change not affecting 
status of member while on temporary disability list, and member having 
right to increased disability retired pay for period spent on temporary 
disability retired list may be paid additional amount found due upon 
recomputation of temporary disability retired pay 

Fleet reservists 

Active duty after retirement 
Recomputation of retainer pay 

Navy enlisted member who after transfer to Fleet Reserve under 10 
U.S.C. 6330 is called to active duty serving from Dee. 23, 1963 to Dee. 21, 
1965, without change of grade or rate of active duty basic pay is entitled 
to recomputation of retainer pay under column 2 of 10 U.S.C. 1402(a). 
as amended by act of Aug. 21, 1965, at rate of active duty basic rate of 
pay used to compute retainer pay on day before he entered on active duty, 
Dec. 22, 1963, times multiplier factor increased from 50 to 55 (2% per 
centum times total service years), plus 4.4 per centum increase provided 
by act of Aug. 21, 1965, recomputation effective from Dec. 22, 1965, date 
member reverted to inactive duty and became entitled to credit for 
additional service in establishing higher per centum multiplier. - 

Status of pay 

Although retainer pay received by Fleet reservist is not within con- 
templation of sec. 7(a) of Federal Employees’ Compensation Act, as 
amended, 5 U.S.C. 757(a), prohibiting receipt of disability compensation 
and any other remuneration except in return for services actually per- 
formed, as it is paid for actual services, based partly on previous service, 
and partly for readiness to serve on active duty, retired pay received by 
enlisted men who are retired under 10 U.S.C. 3914 and 8914 and con- 
currently become reservists subject to periodic involuntary active duty 
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Retired—Continued 

Fleet reservists—Continued 

Status of pay—Continued 

prior to completion of 30 years’ service, is within restriction of sec. 7(a), 
retirement and retired pay separate and distinct from obligations of 
Reserve members, their retired pay is not considered compensation 
“for services actually performed.” 

Increases 

Cost of living increases 
Active duty recall 

Cost-of-living increase in retired pay of 3.7 percent effective Dec. 1, 
1966, under 10 U.S.C. 1401la(b), based on Consumer Price Index increase, 
authorized for members and former members of uniformed services en- 
titled to retired or retainer pay before Dec. 1, 1966, may be paid to mem- 
bers who retired prior to Dec. 1, 1966, and were recalled to active duty 
without break in service, reverting to retired list on or after Dec. 1, 1966, 
members although continuing in active status becoming entitled to 
eotived par pater to Ghee, 1; YOR sn. nnn ce oo teelwie 22. aes 

Disability retirement changes 

Members of uniformed services who had been placed on Temporary 
Disability Retired List prior to Dec. 1, 1966, removed from list on Nov. 
30, 1966, and placed on Permanent Disability Retired List Dec. 1, 1966, 
are entitled to 3.7 percent cost-of-living increase in retired pay effective 
Dec. 1, 1966 under 10 U.S.C. 1401la(b), based on Consumer Price Index 
increase, authorized for members and former members entitled to retired 
or retainer pay before Dec. 1, 1966, no basic change having occurred in 
member’s entitlement to disability retired pay from date preceding Dec. 
1, 1966, entitlement that is not defeated because member’s percentage 
of disability was changed when name was placed on Permanent Disability 


Retired List prior to Dec. 1, 1966, who having recovered from disability 
are removed from list on Nov. 30, 1966, and permanently retired under 
some other retirement statute as of Dec. 1, 1966, are not entitled to 
Consumer Price Index increase in retired pay prescribed by 1401la(b), 
which became effective Dec. 1, 1966, right of members to increase having 
ceased before Dec. 1, 1966 
Dual Compensation Act formula 

Sec. 201(a) of Dual Compensation Act, 5 U.S.C. 5532(b), which pre- 
scribes percentage increases provided under 10 U.S.C. 1401a(b) to reflect 
changes in Consumer Price Index shall apply to $2,000 of retired or 
retirement pay not subject to reduction when member of Regular com- 
ponent of uniformed services holds civilian position, contemplating one 
base figure for given period to which cost of living percentage increases 
will apply cumulativ ° 7 percent increase effective Dec. 1, 1966 is for 
application to amount v »2,000 exempted form reduction, whether or not 
member became entitled to retired or retirement pay before or on and 
after Sept. 1, 1965, effective date of sec. 1401a(b), thus establishing as of 
Dec. 1, 1966, new basic figure of $2,074, to which future percentage in- 
creases will apply cumulatively. Therefore 45 Comp. Gen. 164, effective 
as of Dec. 1, 1966, is overruled 
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Increases—Continued 
Cost of living increases—Continued 


Effect on compensation from educational institutions 
Additional amount paid retired members and members of Fleet Re- 
serve and Fleet Marine Corps Reserve under 10 U.S.C. 2031(d) when em- 
ployed by institutions to perform instructional and administrative duties 
in connection with Junior Reserve Officers Training Corps program re- 
quired to be “not more than difference between their retired pay and 
active duty pay and allowances which they would receive if ordered to 
active duty,” that amount is subject to reduction in amount of cost- 
of-living increase in retired or retainer pay that became effective Dec. 1, 
1966 under 10 U.S.C. 1401(a)_ 
Entitlement 
Award of judgment to retired Army officer for difference between 
disability retired pay of colonel and that of brigadier general based on 
fact that rank as brigadier general in State National Guard brought him 
within purview of sec. 402(d), Career Compensation Act of 1949, is in 
nature of money damages and does not change official record or compel 
executive action and, therefore, since such judgment does not affect 
officer’s retired pay grade and military records have not been changed 
to accord with judgment, officer remains colonel on retired list and is 
not entitled to continued payment of increased retired pay based on 
grade of brigadier general__- ail 
Retainer pay. (See Pay, retired, fleet reservists, active duty after 
retirement, recomputation of retainer pay) 
Re-retirement 
Barred claims 
Removal by act of Apr. 14, 1966, Pub. L. 89-395, of bar imposed by 
act of Oct. 9, 1940, on payment of increased retired pay computed under 
4th par. of sec. 15 of Pay Readjustment Act of 1942, not including 
elaims barred under doctrine of res judicata, officer of Regular Army 
retired Sept. 21, 1944, and awarded sec. 15 re-retirement benefits in 
Holden v. U.S., 123 Ct. Cl. 866, under act of June 29, 1948, from that 
date to Apr. 30, 1952, is barred unde: doctrine of res judicata from 
having claim considered pursuant to 1966 act for that portion—May 16, 
1945 to June 28, 1948—of 6-year period preceding petition filing on 
May 16, 1951 which although not barred by 28 U.S.C. 2501 was not 
included in petition, court having had complete jurisdiction of officer’s 
then existing cause of action, and for period subsequent to period of 
award, May 1, 1952, to date of judgment, July 15, 1952, holding in 
155 Ct. Cl. 177 restricting payment absent judgment amendment- --- 
Reservists 
Civilian disability compensation paid concurrently 
Receipt of retired pay concurrently with disability compensation 
under Federal Employees’ Compensation Act by officer of uniformed 


services who when transferred to temporary disability retired list 


under 10 U.S.C. 1202 was member of Reserve component, permanently 
retired for physical disability pursuant to 10 U.S.C. 1201 is receiving 
retired pay computed under 10 U.S.C. 1401 is not prohibited, even 
though military statutory provisions are equally applicable to members 
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Retired—Continued 
Reservists—Contirued 
Civilian disability compensation paid concurrently—Continued 
of Regular and Reserve components, retired pay accruing to officer 
by virtue of Reserve status constituting “(pay and allowances as Reserve’”’ 
within meaning of 5 U.S.C. 30r(e), now 5 U.S.C. 5534, providing ex- 
emption benefits for reservists. Therefore, officer may receive retired 
pay and civilian disability compensation concurrently 
Increase under Public Law 89-395 entitlement 
Reserve officer of uniformed services entitled to retired pay under 
title III of Army and Air Force Vitalization and Retirement Equaliza- 
tion Act of 1948 (10 U.S.C. 1331-1337) upon reaching age of 60 and 
meeting required service does not qualify for increased retired pay 
under the act of Apr. 14, 1966 (Pub. L. 89-395) waiving 10-year barring 
act of Oct. 9, 1940, 31 U.S.C. 71a, for officers claiming increased retired 
pay upon re-retirement under the fourth par. of sec. 15 of Pay Read- 
justment Act of 1942—provision that does not apply to Reserve officers. 
Therefore, 1966 act not changing substantive law dealing with retire- 
ment benefits or creating new or different rights, but providing limited 
period of time within which to file claim for re-retirement benefits 
barred by statute of limitation, officer is only entitled to retired pay 
prescribed by 1948 act__ 


Retainer pay. (See Pay, retired, fleet reservists) 

Services prior to November 12, 1918 
Computation on basis of highest temporary rank 

Member of Army Nurse Corps who served as Reserve nurse prior to 


Nov. 12, 1918, and is eligible to have retired pay computed at 75 per- 
cent of active duty pay under 4th par. of sec. 15 of Pay Readjustment 
Act of 1942, is entitled to computation of retired pay on basis of highest 
temporary rank held at time of retirement, or to which subsequently 
advanced on retired list 
Eligibility to rate prescribed 
Services as Reserve nurse 
Officer retired from Army Nurse Corps under sec. 5 of act of July 31, 
1935, having served as Reserve nurse prior to Nov. 12, 1918, is entitled 
to computation of retired pay on basis of 4th par. of sec. 15 of Pay 
Readjustment Act of 1942, benefits of acts of 1935 and 1942 extending to 
personnel who served in any capacity as member of military or naval 
forces prior to Nov. 12, 1918, irrespective of type of service performed. 
Therefore, officer who upon retirement was entitled to 75 percent of 
active duty pay pursuant to 1942 act, may be paid, effective June 30, 
1950, date of retirement, difference between retired pay computed at 
75 percent and 70 percent received, subject to 31 U.S.C. 237, 10-year 
barring statute 


Whether retired under sec. 5 of act of July 31, 1935, or any other act, 
member of Army Nurse Corps who served as Reserve nurse prior to 
Nov. 12, 1918, is entitled to computation of retired pay at 75 percent 
of active duty pay at time of retirement on basis of 4th par. of sec. 15 
of Pay Readjustment Act of 1942 








761 


250 


590 


590 
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PAY—Continued 

Retired—Continued 

Services prior to November 12, 1918—Continued 

Disability compensation as civilian 

Enlisted member of Regular Air Force retired under 10 U.S.C. 8914 
and subject as member of Air Force Reserve to periodic involuntary 
active duty prior to completion of 30 years’ service who is injured while 
employed as civilian may not be refunded retired pay withheld under sec. 
7(a) of Federal Employees’ Compensation Act, as amended, 5 U.S.C. 
757(a), prohibiting receipt of disability compensation and any other 
remuneration except in return for services actually performed. Mem- 
ber’s retirement and receipt of retired pay considered separate and 
distinct from reservist obligations, his retired pay is not compensation 
“for services actually performed” and was properly withheld 

Although retainer pay received by Fleet reservist is not within con- 
templation of sec. 7(a) of Federal Employees’ Compensation Act, as 
amended, 5 U.S.C. 757(a), prohibiting receipt of disability compensa- 
tion and any other remuneration except in return for services actually 
performed, as it is paid for actual services, based partly on previous 
service, and partly for readiness to serve on active duty, retired pay 
received by enlisted men who are retired under 10 U.S.C. 3914 and 
8914 and concurrently become reservists subject to periodic involuntary 
active duty prior to completion of 30 years’ service, is within restriction 
of sec. 7(a), retirement and retired pay separate and distinct from 
obligations of Reserve members, their retired pay is not considered com- 
pensation “for services actually performed.’’-- -- 

Withholding 

Veterans Administration care and treatment 

Under provisions of 38 U.S.C. 3203(a)(1) preseribing reduction of 
retirement pay of military personnel furnished hospital treatment, in- 
stitutional or domiciliary care by Veterans Admin., when veteran is 
granted authority to be temporarily absent from hospital on trial visit 
for 30 days or more, payment of retirement pay in full amount is effective 
day following date of departure from hospital, reduction of retirement 
pay to recommence on date veteran returns to hospital, and before 
veteran may be refunded amounts withheld from retirement pay upon 
discharge or termination of treatment or care conditions specified in sec. 
3203 must be met-- -- 


Whether veteran receiving hospital treatment, institutional, or 


domiciliary care by Veterans Admin. claims parent is partially dependent 


upon him is subject to reduction in retirement pay requirement prescribed 
for veterans without dependents pursuant to 38 U.S.C. 3203(a) (1), is for 
resolution on question of dependency, an issue for determination by 
Administrator of Veterans Affairs in each individual case 

Retired member of uniformed services discharged from Temporary 
Disability Retired List of his service while receiving hospital treatment 
by Veterans Admin. and subject to retirement pay reductions under 38 
U.S.C, 3203(a)(1) should not be refunded retirement pay amounts with- 


held from retirement pay until released from hospital 
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PAY—Continued 

Saved 

Enlisted to warrant officer status 

Allowance increase 

Enlisted member of uniformed services temporarily appointed as 
warrant officer, grade W-1, without change in condition of service, and 
entitled under 10 U.S.C 
cluded commuted rations allowance at daily rate of $1.17 may not be paid 


. 5596 (f) to saved pay and allowances, which in- 


subsequent increase to $1.30 in commuted rations allowance as item of 
enlisted man’s saved pay and allowances in grade K—9, increase in daily 


‘ 


rate of commuted rations not constituting increase in ‘“‘saved’’ allowances 
within meaning of sec. 5596(f), notwithstanding member’s entitlement to 
subsistence in kind because of underlying enlisted status; that it costs 
average of $1.30 daily to provide subsistence in kind to enlisted members; 
and that commuted rations are alternative for subsistence in kind__- 
Uniform allowance entitlement 

Enlisted member of uniformed services temporarily appointed to 
rank of warrant officer under 10 U.S.C. 5596, who elects to receive 
saved pay and allowances of enlisted grade is entitled to initial uniform 
allowance authorized by 37 U.S.C. 415(e) for officers. Uniform allowance 
a special allowance that is not part of basic pay and allowances of 
either saved pay or officer pay and therefore not for consideration in 
making comparison contemplated by 10 U.S.C. 5596(f) between monthly 


basic pay and allowances of member’s permanent enlisted grade and 


temporary officer grade, but intended as reimbursement for uniforms 
required to be worn as temporary officers, is payable without regard 
to pay and allowances elected by member temporarily appointed to 
officer grade______-_- eiSa blade ne dds Batece de 

Temporary promotions. (See Pay, promotions, temporary, saved pay) 
Savings deposits. (See Savings Deposits) 
Severance 

Disability retirement 

Members who served in higher rank than at separation 

Although provisions of 10 U.S.C. 1572 are applicable only in case 
where member of Armed Forces is retired for physical disability under 
sec. 1201 or 1204, or placed on temporary disability retired list under 
sec. 1202 or 1205, where provisions of 10 U.S.C. 1212(a)(2)(B) (ii) are 
for application in closely comparable situation in computing disability 
severance payment of member of armed force separated under sec. 1203 
or 1206 by reason of physical disability, rule in Friestedt v. U.S., 173 
Ct. Cl. 447, should be followed; however, absent statutory amendment 
case May not be expanded and applied to retirement statutes such as 
10 U.S.C. 3963(a), 3964, 6151, 8963(a) and 8964 on basis words “‘tem- 
porary grade or rank” are to be read “temporary or permanent grade 
or rank,’”’ and only officers and enlisted men within purview of sec. 
1212(a)(2)(B)(ii) who were paid disability severance pay below their 
highest permanent grades are entitled to relief under Friestedt rule 

Thirty days or less active duty requirement 

Fact that only caption of 10 U.S.C. 1206 restricts payment of dis- 
ability severance pay to members of uniformed services who served on 
active duty for 30 days or less and text is silent as to requirement does 
not entitle officer of U.S. Coast Guard Reserve found unfit upon under- 





INDEX DIGEST 


PAY—Continued 
Severence—Continued 
Disability retirement—Continued 
Thirty days or less active duty requirement—Continued 

going physical examination incident to orders prescribing 90 days of 
active duty training to disability severance pay authorized by ch. 61, 
Title 10, U.S.C., legislative history of codification act 0” Aug. 10, 1956, 
evidencing no intent to enlarge or increase disability retirement rights 
of Career Compensation Act of 1949. Although there is no basis for 
payment of disability severance pay to officer, captions of sections of 
ch. 61, which are integral parts devised for clarity, limiting coverage to 
members mentioned in captions, correction of military records under 
10 U.S.C. 1552 has not been prejudiced are ees 


Temporary promotions. (See Pay, promotions, temporary) 


Thirty-first day of the month 

Active duty for part of month 

Regular Army officer who during 6 calendar month period performed 
active duty for part of each month, reporting for duty on other than 
first day of month, and attended civilian educational institution on 
excused leave for other part of month is entitled to pay and allowances 
for 31st day of month, 37 U.S.C. 1004 preseribing for ‘‘member of 
uniformed service’? pay and allowances for each day of continuous 
period of less than 1 month’s service, including 31st, at 1/30 of monthly 
amount of pay and allowances, applying to members of all components, 
and term “member” defined to include commissioned officer and term 
“uniformed service” to include Army, both Regular and Reserve mem- 
bers pursuant to 10 U.S.C. 3062(c), Regular Army officer is entitled 
to pay and allowances for each 31st day within 6 calendar month period 
during which he performed active duty for part of month_ 
Withholding 

Member’s consent requirement 

Leave without pay status 

Placing of midshipman in leave of absence status without entitlement 
to pay and allowances pending approval of resignation or discharge, or 
for period that because of academic difficulties he is “turned back’’ and 
does not join his new class, may be authorized with consent of mid- 


shipman, and regulations issued accordingly under authority of Armed 
Forces Leave Act of 1946, as amended 


PAYMENTS 


Absence or unenforceability of contract 

Contract cancellation 

Costs prior to cancellation 

Premiums paid by contractor for performance and payment bonds 
furnished under contract subsequently canceled on ground it was not 
awarded to lowest responsive bidder as required by 41 U.S.C. 253(b) 
are not reimbursable to contractor, Govt. having received no benefits 
under invalid contract prior to cancellation, no right to payment cf 
costs was created. While right to payment on quantum valebat or quantum 
meruit basis is recognized, right predicated on theory it would be inequi- 
table for Govt. to retain benefit of labor of another without recompense, 
Govt. not having received any benefits under canceled contract, no 
recovery of bond premiums by contractor is in order 
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PAYMENTS—Continued Page 

Acquittance 

Contract payments. (See Contracts, payments, releases) 
Advance 

Subscriptions to newspapers, periodicals, etc. 

Tape recordings 

Authority in act of July 20, 1961 (31 U.S.C. 530a) to pay in advance 
for subscriptions to newspapers, magazines, periodicals and “other 
publications” may not be extended to include tape recordings, absent such 
indication in legislative history of 1961 act. Therefore, Veterans Admin. 
may not make payment in advance for l-year subscriptions to magnetic 
tape recordings containing digests of material from medical journals, 
meetings, seminars, etc., notwithstanding resultant savings.........---- 394 
Contracts. (See Contracts, payments) 
Discount on contract. (See Contracts, discounts) 
Final and conclusive 

Legality subject to review 

Legal propriety of payments made by public officers in transaction 
of Govt.’s business is subject to determination of Comptroller General 
under Budget and Accounting Act, 1921, 31 U.S.C. 41, and such pay- 
ments are not final until settled by GAO which may disallow credit in 
accounts of accountable officers for certification and disbursement of 
public funds not in accordance with law____-__.__---- Aes bile as 441 
Progress. (See Contracts, payments, progress) 
Receipts 

Acceptability 


Invoices submitted by employee for rental of two automobiles on 
official business may not be accepted as “receipts’’ under sec. 11.1 of 
Standardized Govt. Travel Regs. absent indication of payment, invoices 
indicating credit was extended to employee on basis he was traveling on 
official business and was authorized to lease vehicle, Govt. could be held 
liable in event of nonpayment by employee. Therefore, as invoices are 
not ‘receipts,’ reimbursement may not be made until employee furnishes 
satisfactory evidence of payment of charges__......----------------- 424 


POST OFFICE DEPARTMENT 

Building construction, etc. 

Authority and appropriations 

The Public Buildings Act of 1959, as amended, although under sec. 
7(a), 40 U.S.C. 606, requires General Services Admin. (GSA) to submit 
and secure approval of congressional Committees on Public Works of 
proposed public building construction, does not require appropriation for 
construction to be made to GSA, and Federal Property and Administra- 
tive Services Act of 1949, as amended, in sec. 210(c), 40 U.S.C. 490(c), 
providing for transfer to GSA of funds appropriated to other agencies 
for building construction, GSA may initiate and secure authorization for 
appropriation to construct postal facilities, Post Office Dept. to obtain 
appropriation for expenditure consistent with responsibilities of GSA 
Administrator to construct public buildings_-_--.-.-....------------- 427 
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POST OFFICE DEPARTMENT—Continued Page 

Employees 

Compensation. (See Compensation, postal service) 

Leaves of absence 

Military 
Substitute employees 

Substitute employee of Post Office Dept. who had formerly been em- 
ployed as civilian by Dept. of Army is entitled to credit for that service 
in determining entitlement to military leave with pay, 5 U.S.C. 6323(b) 
requiring only that substitute employee shall have “worked” at least 
1,040 hours during preceding calendar year to be entitled to military 
leave of absence. Therefore, any permanent, or temporary indefinite 
service that is performed with another Govt. agency or with Post Office 
Dept., including postal field service, is to be used in determining eligi- 
bility of substitute postal employee to military leave as well as amount 
of military leave to which he may be entitled 
Leases 

Vehicles 

Buy American Act prohibition 

Buy American Act, dated Mar. 3, 1933, as amended, designed to ac- 
cord preferential treatment in Govt. procurement to domestic manufac- 
turers, producers and contractors, leasing of vehicles by Post Office Dept. 
pursuant to 39 U.S.C. 2006 is subject to act, use of word “purchase” 
rather than “acquire’”’ not excluding applicability of act to leases, legis- 


Uti esiEseeds aca 661 


lative history although failing to mention leases evidencing congressional 

intent that available American-made products be used whether obtained 

by purchase or lease; however, only future lease agreements need apply 

prohibition against purchase of foreign manufactured articles where those 

of domestic manufacture are available__..............--.--------.-- 47 
PRESIDENTIAL APPOINTEES 

Service of predecessors until qualification of new appointees 

Presidential appointee to be member of Subversive Activities Control 
Board who does not intend to take oath of office or enter on duty until 
sometime after date of issuance of commission following Senate con- 
firmation is not regarded as qualifying for office until acceptance of office 
by taking oath or performing duties and, therefore, predecessor member 
who continues to perform duties of office after expiration of term and 
after date of successor’s commission may be paid compensation until day 
preceding appointee taking oath or entering on duty under sec. 12(a) of 
Subversive Activities Control Act of 1950, 50 U.s.C. 791(a), which 
provides for continuation of service of members until successor is appoint- 
provides for continuation of service of members until successor is ap- 
Ppomte GG WRIT eis ieee eee ea et 265 

PROPERTY 
Private 

Federal funds for improvements, repairs, etc. 

Extensive plant rearrangement costs claimed by uniquely qualified 
contractor under cost-reimbursement contract, renewed several times, for 
laboratory facility essential to accomplish research work contemplated 
may be reimbursed to contractor for required items, notwithstanding 
established policy that appropriated funds may not generally be used for 
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PROPERTY—Continued 
Private—Continued 
Federal funds for improvements, repairs, etc.—Continued 
permanent improvement of privately owned property absent express 
statutory authority, essential permanent improvements being permitted 


Page 


when appropriations are available, expenditures are reasonable, and 
improvements are for principal benefit of Government, whose interests 
are fully protected, and cost of improvements claimed, essential to work 
under contract and reasonable, comprising only small part of ultimate 
cost, title vesting in Government, and portion of cost of items which are 
not removed upon completion of contract recoverable, items proper for 
reimbursement may be paid SOOCKUGL Jak Seva twes ceedca 25 
In absence of such statutory authority as Pub. L. 89-115, approved Aug. 
9, 1965, authorizing for limited period of time research contracts with pro- 
vision for needed related facilities, criteria established in 42 Comp. Gen. 480 
must be strictly complied with in order not to contravene general rule 
that appropriated funds may not be used for permanent improvement of 
privately owned property, criteria requiring that research contemplated 
be necessary to accomplish purposes 0° appropriation, that contractor 
selected possess the most adequate facilities, personnel, and professional 
proficiency, that climate, if important reser: rch, be to ideally suitable for 
project, that cost of permanent improveme its must be nominal in com- 
parison with total contract cost, and improvements will not be useful 
or beneficial to contractor after completion of contract edi 25 
Expenditure of appropriated funds for reinforcements of building 
foundations and otber structural improvements necessitated by con- 
struction of air navigation facilities on rent-free space in airport buildings 
authorized by sec. 11(6), Federal Airport Act (49 U.S.C. 1110), is not 
prohibited by sec. 322 of Economy Act, 40 U.S.C. 278a, limitation on ob- 
ligating appropriations for alteration, improvements, and repairs of 
premises contained in sec. 322 applying only to rented buildings, and 
airport act providing for construction at Federal expense of air travel 
control and related facilities at selected airports, payment may be made 
from appropriated funds for reinforcements of building foundations 
and other structural improvements as part of cost of constructing air 
navigation and related facilities 
Public 
Damage, loss, etc. 
Carrier’s liability 
Burden of proof 
Common earrier held liable for damages to shipment of tires without 
proof of negligence pursuant to 49 U.S.C. 20(11), having failed to meet 
burden of proof that damages resulted solely fron: inadequate packaging 
by shipper may not be relieved of liability, tariff providing for accept- 
ance of tires for transportation “loose or in packages,’’ wrapping used 
is immaterial, and inspection report indicating that tires were damaged 
“through vibration from protruding nails, bolts and/or rough han- 
dling” en route, establishing prima facie case of carrier liability, claim 
for amount administratively deducted to reimburse Govt. for damages 
may not be repaid to carrier__.......------ --- 
To exonerate freight forwarders—carriers in dealing with customers, 
although shippers in their relationship with underlying carriers, and, 
therefore, subject to see. 20(11) of Interstate Commerce Act—from 
liability for damage to electrical instruments shipped by manufacturer 
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PROPERTY—Continued 


Public—Continued 
Damage, loss, etc.—Continued 
Carrier’s liability—Continued 
Burden of proof—Continued 
to Govt. contractor, forwarders under sec. 20(i1) must affirmatively 
show dainage was occasioned by shipper, acts of God, public enemy, 
public authority, or inherent vice or nature of commodity, and bills of 
lading evidencing that damage to equipment was occasioned by rough 
handling en route, a prima facie case of carrier liability is established, 
and freight forwarders unable to meet burden of proving they were free 
of negligence in handling shipment are liable to Govt. for damage. --- 
Packing, etc., sufficiency 
In dispute over question of fact, evidence furnished by carrier cast- 
ing some doubt on adequacy of packing methods used by shipper is 
not enough to set aside contrary conclusion in administrative report 
under rule of accounting officers of Govt. to accept administrative 
report as correct in absence of sufficiently convincing contrary evidence- 
Compromise offer 
Subsequent to withholding of funds 
Administrative deduction from amounts payable to cacrier of full 
amount claimed by Govt. for loss of or damage to shipment does not 
preclude later compromise of claim under Federal Claims Collection 
Act of 1966, unilateral administrative action not constituting payment 
co loss or damage claim, carrier is not barred from questioning in court 
or otherwise the propriety of deduction. Therefore, offer by carrier 
to assume partial responsibility for loss and damage claim by Govt. 
may be accepted and supplemental bill of carrier to recover portion 
of amount administratively withheld may be paid__-_------------ 
Debt collection 
Deduction from freight bills 
Under rule that receipts collected from common carrier for value of 
Government property lost or damaged in transit are for credit to miscel- 
laneous receipts, unless specifically otherwise authorized by law, or 
recovery comes within exception in 21 Comp. Dec. 632, as amplified, 
to effect that where freight bill for shipment in which property damage 
or loss occurred is in excess of cost of repairs, or replacement, amount 
deducted from bill to cover such costs remains in appropriation, amounts 
withheld .rom carrier’s freight bills other than one for shipment in which 
damage occurred may not be transferred from miscellaneous receipts 
to “no-year’ fund account charged with original cost of property and 
costs of repair, ‘“‘no-year’’ fund not overcoming general rule and excep- 
tion to rule; therefore, amount recovered for property damage may not 
be deposited to augment “‘no-year’’ account 
Packing, etc., sufiiciency 
To escape liability for damages to shipment on basis of “‘improper 
packing,” carrier must show improper packing was sole cause of damage, 
that defect was latent and concealed, and not discernible to ordinary 
observation of agents of carrier, and that carrier was free of negligence 
in handling shipment. Therefore, carrier accepting shipment alleged to 
have been defectively packaged—discernible and not latent defeet— 
which it should have refused to accept, and unable to prove that “no 
fault on its part contributed to cause of damage’’ is liable for damage 
claim of Government 
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PROPERTY—Continued 
Public—Continued 
Damage, loss, etc.—Continued 
Unearned freight 
Upon seizure as contraband of shipment consigned to military mission 
overseas, ocean freight charges are not payable to carrier until cargo is 
delivered and Govt, bill of lading properly accomplished, and fact that 
Govt. is seeking return of, or compensation for shipment does not affect 
payment of freight charges unless and until shipment is released and 
delivery of cargo accomplished, and to operate as discharge from obliga- 
tion to make delivery at original destination, proof of acceptance of 
eargo by shipper at another port must be clear and satisfactory 
Surplus 
Donations 
Damage reimbursement 
Govt. of American Samoa considered territory and not instrumentality 
of U.S., revenues of Samoa, although mingled with appropriated funds 
and grants-in-aid received from U.S., are available for payment of 
claim asserted against Samoan Dept. of Education for storage losses 
of donated agricultural commodities, rule that one Federal agency 
may not pay damages to another premised on concept that ownership of 
Govt. property is lodged in single entity, Federal Govt. rather than 
various departments and agencies and, therefore, Govt. cannot seek 
reimbursement from itself, having no application___........--------- 
Proceeds from sales disposition 
Upon sale of Virgin Islands Corp.’s electric power and water distilla- 
tion facilities to Virgin Islands Govt. and transfer of Corp.’s current 
receivable, mortgages, and long-term accounts to Secretary of Interior 
for collection and deposit together with cash balance in Treasury as 
Miscellaneous Receipts to offset Govt.’s equity and terminate Corp.’s 
activities, although administrative apparatus of Corp. need not be 
maintained, proceeds from sale of surplus corporate assets may not 
be covered into land and water conservation fund under 16 U.S.C. 
4601—5(b) on basis Corp.’s Revolving Fund ceased to exist. Closing 
books of Corp. for administrative convenience does not constitute 
change from requirement that corporate cash received from any source, 
including sale of surplus corporate assets, is for deposit to Miscellaneous 
Receipts for application to investment of Govt 
PUBLIC BUILDINGS 
Construction 
Authorization and appropriations 
The Public Buildings Act of 1959, as amended, although under sec. 
7(a), 40 U.S.C. 606, requires General Services Admin. (GSA) to submit 
and secure approval of congressional Committees on Public Works 
of proposed public building construction, does not require appropria- 
tion for construction to be made to GSA, and Federal Property and 
Administrative Services Act of 1949, as amended, in sec. 210(c), 40 
U.S.C. 490(c), providing for transfer to GSA of funds appropriated to 
other agencies for building construction, GSA may initiate and secure 
authorization for appropriation to construct postal facilities, Post 
Office Dept. to obtain appropriation for expenditure consistent with 
responsibilities of GSA Administrator to construct public buildings- -- 
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PUBLIC HEALTH SERVICE 

Employees detailed to States, etc. 

State license fees 

State license fees imposed on medical doctors employed by Public 
Health Service (PHS) who are detailed to States or local health agencies 
may not be reimbursed to employees detailed to carry out State functions, 
absent statutory authority for use of Federal funds to defray cost of 
license fee, 42 U.S.C. 215, although authorizing detail of personnel and 
providing for use of appropriated funds and credit for State service as 
though performed for PHS, failing to include authority for payment of 
license fee, and 42 U.S.C. 246(f), enacted fo facilitate interchange of 
medical personnel with State agencies, excluding reference to license fee 
in enumeration of reimbursable items of cost, omission inferred as in- 
tentional under rule of statutory construction of provision that designates 
persons and things 

QUARTERS ALLOWANCE 

Entitlement 

Submarine duty 

Temporary duty ashore 

Officers of uniformed services without dependents in pay grade above 
0-3 who are members of off-ship crew of two-crew nuclear-powered sub- 
marine temporarily serving ashore for more than 15 days during period of 
training and rehabilitation have no right to elect not to occupy Govt. 
quarters ashore and receive instead basic allowance for quarters, right of 
election authority in 37 U.S.C. 403(b) limited to permanent station of 
officer, there is no authority for off-ship crew members to elect not to 
occupy available Govt. quarters ashore at place where they are assigned 
to temporary duty and to receive instead basic allowance for quarters- - -- 
Evacuation of dependents 

Government furnished quarters occupancy 

When dependents of member of uniformed services are evacuated 
under emergency conditions from assigned Govt. quarters at permanent 
station and occupy Govt. housing facilities at safe haven area, considered 
voluntary occupation of adequate quarters as dependents are not re- 
quired to occupy quarters, nor is rent paid for facilities, member not 
having incurred any personal expense is not entitled to payment of basic 
allowance for quarters (BAQ) for dependents prescribed by 37 U.S.C. 
427(b) in order to reimburse member for expenditure of personal funds, 
and member not entitled to BAQ, condition precedent to payment of 
family separation allowance also is not entitled to this allowance 

Member of uniformed services occupying private housing and in 
receipt of basic allowance for quarters (BAQ) for dependents who are 
evacuated to Govt. housing facilities at safe haven and he then occupies 
single type quarters at permanent station is not entitled to continue to 
receive BAQ while dependents occupy Govt. quarters, even if inade- 
quate, and he occupies single type quarters at station, member not having 
incurred any personal expense, and under 37 U.S.C. 427(b), payment 
of family separation allowance conditioned on entitlement to BAQ for 
dependents, member is also not eligible to receive payment of family 
separation allowance 
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QUARTERS ALLOWANCE—Continued 
Evacuation of dependents—Continued 
Government furnished quarters occupancy—Coniinued 
Fact that par. M4552-3 of Joint Travel Regs. provides that in es- 
tablishing emergency evacuation allowance rates to cover extraordinary 
expenses of dependents of members of uniformed services incident to 
evacuation, consideration will be given to availability or use of Govt. 
quarters and/or subsistence and per diem allowance reduced to prevent 
payment of allowance to dependents furnished quarters and subsistence 
in kind, affords no basis for payment of basie allowance for quarters 
for dependents authorized by 37 U.S.C. 427(b) when member is not 
put to any expense for Govt. quarters occupied by dependents evacuated 
from permanent duty station_- : oe PSS 
RATION COMMUTATION PAYMENTS 
Members serving without pay 
Rate basis 
Commutation rate provided in 37 U.S.C. 1002(b) in lieu of quarters 
and subsistence to members of National Guard, or of Reserve com- 
ponent of uniformed services who consent to additional training or 
duty without pay has reference to cost to Govt, of furnishing subsistence 
and quarters in kind, and not to actual expense member incurs in pro- 
viding himself with subsistence and quarters, and established aggregat« 
daily commutation rate exceeding maximum commuted rates prescribed 
by 37 U.S.C. 402 and 403 for members performing training duty in full 
pay status, rate may not be increased. Nor may increase on non-Govt. 
cost basis, tantamount to payment to unauthorized per diem at duty sta- 
tion, be prescribed____. ~~ a aeccaana ciara ae 5 re 
Saved on temporary promotion 
Rate increase 
Enlisted member of uniformed services temporarily appointed as 
warrant officer, grade W-1, without change in condition of service, and 
entitled under 10 U.S.C. 5596(f) to saved pay and allowances, which 
included commuted rations allowance at daily rate of $1.17 may not be 
paid subsequent increase to $1.30 in commuted rations allowance as 
item of enlisted man’s saved pay and allowances in grade E-9, increase 


in daily rate of commuted rations not constituting increase in “saved” 
allowances within meaning of sec. 5596(f), notwithstanding member’s 
entitlement to subsistence in kind because of underlying enlisted status; 
that it costs average of $1.30 daily to provide subsistence in kind to 
enlisted members; and that commuted rations are alternative for sub- 
sistence in kind___- 

REGULATIONS 


Compliance 
Failure to comply 
Under regulations prescribing that any school whose food or milk 


service is operated by concessionaire or food management company is 
ineligible to participate in Special Milk Program for Children, but not 
child-care institution contracting its food and milk service at specific 
fee with approval by appropriate State agency, school whose dining hall 
was operated under contract with food service management company on 
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REGULATIONS—Continued 

Compliance—Continued 

Failure to comply—Continued 
cost-plus-fee basis during regular school year may not be relieved of lia- 
bility to refund erroneous payments received, waiving substantive pro- 
gram requirement on basis that payments were used for purpose of 
program negating and defeating intent of statutory regulations; how- 
ever, payments made for child-care summer program of school need not 
be refunded, as had school been properly instructed it could have con- 
formed to regulations by securing approval to enter into fixed-price 
contract for operation ot child-care program 
Force and effect of law 

Budget Bureau circulars 

Employee stationed in Alaska or Hawaii whose place of actual resi- 
dence is located in another of 50 States or Dist. of Columbia upon com- 
pletion of agreed period of service and before serving another tour of 
duty after admission of Alaska and Hawaii into Union in accordance 
with provisions of Bur. of Budget Cir. No. A-56, which have force and 
effect of law, may be authorized home leave travel to another location in 
any one of 50 States, including State in which stationed, or Dist. of 
Columbia. However, regulations do not provide for travel to various lo- 
cations for personal reasons, and election of alternate leave location 
should be specified in advance of travel, with reimbursement to employee 
restricted to actual cost, not to exceed constructive cost to place of actual 
residence. 37 Comp. Gen. 119, distinguished __--- 
Retroactive 

Authority in par. M4303—2c of Joint Travel Regs. to extend by special 
determination 60-day period of entitlement to temporary lodging allow- 
ance provided for more than normal expenses that occur incident to 
overseas assignment requiring change of residence may not be amended 
to provide for time extension after expiration of 60 days, rights of Govt. 
and members of uniform services having vested, any special determina- 
tion to extend period of entitlement operating retroactively would be 
without effect, and neither would retroactive determination operate 
to commence further and separate period of entitlement. However, pay- 
ments of temporary lodging allowance made pursuant to retroactive 
determination, or payments made within 30 days from date of this 
decision on basis of determinations already made will not be questioned -. 

Joint Travel Regs. implementing Pub. L. 89-680, and extending 
effective Oct. 15, 1966, 1-year time limitation for travel of members of 
uniformed services undergoing hospitalization, medical treatment, 
schooling, or training to home of selection, and for transportation of 
dependents and household goods, may be amended to include members 
in retired status prior to Oct. 15, 1966, who whether or not 1-year limita- 
tion in effect at time of retirement has expired, have not exercised rights 


that were not fixed at time of statutory enactment. Therefore, legislative 


history evidencing intent to include members in retired status prior to 
Oct. 15, 1963, regulations which initially could have retroactively in- 
cluded members may be amended to provide authorized benefit 
Contract. (See Contracts, releases) 
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REGULATIONS—Continued 
Civilian 
Increased benefits 
Cost-of-living increases 
Status on December 30, 1966 
To qualify for cost-of-living annuity increase prescribed by sec. 1102 
of act of Oct. 11, 1962 (5 U.S.C. 8340), which may become effective Jan. 1, 
1967, employee seeking disability retirement must be in leave-without- 
pay ‘status as of close of business Friday, Dec. 30, 1966, last workday 
immediately preceding Monday, Jan. 2, 1967 holiday, otherwise right 
to holiday compensation for holiday would deprive employee of cost-of- 
living annuity increase benefit on Jan. 1, 1967, assumed effective date of 
increase ; 
Scheduled increments 
Status on December 30, 1966 
In order to attain status of annuitant on Dee. 31, 1966, and thus be- 
come entitled to 1 percent scheduled increment provided by see. 1101 of 
act of Oct. 11, 1962, for annuities commencing between Jan. 1 and Dec. 
31, 1966, employee seeking disability retirement must be in leave- 
without-pay status as of close of business Friday, Dec. 30, 1966, for if 
in pay status through Dee. 30, last workday immediately preceding 
Monday, Jan. 2, 1967 holiday, employee would not qualify for increased 
retirement benefit under rule that employees have vested right to com- 
pensation for holiday when in pay status for full workday preceding holiday 
Service credits 
Military service 
Waiver of retired pay 
Retired member of uniformed services receiving military retired pay 
to extent authorized by Dual Compensation Act, 5 U.S.C. 3102, while 
employed as civilian who upon eligibility for civilian retirement may 
waive military retired pay and have military service added to civilian 
service for civil service retirement annuity purposes and military service 
at death credited in computing annuity payable to widow, may not under 
existing law in advance of civilian retirement execute waiver of military 
retired pay to be effective day before death or date of civilian retirement, 
whichever comes first, as though he had not received military retired 
pay, in order that widow receive maximum civilian survivorship annuity- 
Military personnel. (See Military Personnel, retirement) 
REVOLVING FUNDS 
(See Funds, revolving) 
RYUKYU ISLANDS 
Okinawa 
Status 
American Battle Monuments Commission under its authority to con- 
tract for services and supplies outside of, or for use outside U.S. may 
consider Island of Guam—defined in 48 U.S.C. 142la as “incorporated 
territory of United States’’—and Okinawa—one of Ryukyu Islands 
which is under administration of U.S.—to be outside U.S., legislative 
histories pertaining to Commission indicating that had Congress in- 
tended to include Islands in term “United States,” it would have used 


“ce 


qualifying phrase ‘‘its territories and possessions.’’___-_--------- iain 


Page 
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age RYUKYU ISLANDS—Continued Page 

Okinawa—Continued 

Status—Continued 

Congress in act of Mar. 4, 1923, as amended, which established 
American Battle Monuments Commission, using term “United States”’ 
alone in some instances and together with phrase “territories and 
possessions’’ in others, if term ‘‘United States’’ was intended to include 
phrase ‘‘territories and possessions,’’ use in some instances of phrase 
“territories and possessions’? would be superfluous. Therefore, as 
statute should be construed so no part will be superfluous, unless pro- 
vision is result of obvious mistake or error, under authority of Com- 
mission to contract for supplies and services outside of, or for use outside 


383 U.S. (36 U.S.C. 138b), without use of qualifying phrase “territories 
and possessions,’’ Island of Guam and Island of Okinawa may be 
poneiinand qutetie DD Bi.t6 ecb ie see ete 548 
SAINT LAWRENCE SEAWAY 
Employees 


Premium pay for Sunday work 
Sunday premium pay rate of 25 per centum of basic pay authorized 
by 5 U.S.C. 673c, as amended by sec. 405(f), Federal Salary and Fringe 
Benefits Act of 1966, is only authority for payment of premium pay for 
regularly scheduled Sunday work performed by wage board employee 
within prescribed 8-hour tour of nonovertime duty, any part of which 
383 commences at midnight Saturday and ends at midnight Sunday. As 
language of act is mandatory and for uniform application, St. Lawrence 
Seaway Development Corp. may not under 5 U.S.C. 1082(7) establish 
extra compensation authorized for regularly scheduled Sunday work 
at rate that is greater than 25 per centum provided by 1966 act_...---- 176 
SALES 
Bids 
Information 
After bid opening 
The rule that matters relating to responsibility of bidder which do 
not affect prices, quantity and quality of procurement and which are 
not prejudicial to other bidders may be furnished after bid opening is 
equally applicable in surplus sales disposal where statutory authority 
104 for sale is similar to statutory authority for procurement of supplies 
and services. Therefore, under sales invitation requiring purchasers of 
radioactive machine tools to be licensed to decontaminate tools— 
requirement concerning responsibility—time for compliance with 
license requirement may be as late as time for performance. However, 
award conditioned on purchaser obtaining license prior to removal of 
equipment, in event condition is not met contract is void ab initio- ---- 326 
Vessels. (See Vessels, purchase, requisition, etc.) 
SAVINGS DEPOSITS 
Interest 
Compound 
The act of Aug. 14, 1966 (10 U.S.C. 1035), prescribing $10,000 as 
maximum amount upon which authorized 10 per centum per year interest, 
compounded quarterly, may be earned, when savings account of member 
of uniformed services reaches $10,000, neither interest accrual credits nor 
additional sums deposited by member may draw interest____.._------- 392 


277-066 O-68—69 
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SAVINGS DEPOSITS—Continued 
Interest—Continued 
Military personnel 
Missing, interned, etc., persons 
Under savings program authorized by act of Aug. 14, 1966, imple- 
mented by E.O. No. 11298, prescribing payment of interest on deposits of 
unallotted current pay and allowances of members of uniformed services 
on permanent duty outside U.S., heads of departments concerned may 
not administratively provide for deposit of unallotted current pay and 
allowances of missing or interned members. The 1966 act contemplating 
voluntary participation of members and reduction of adverse balance of 
payments position of U.S. and Missing Persons Act providing for credit 
to pay accounts of members for benefit of dependents without affecting 
balance of payments program, neither act permits establishment of 
savings program for pay and allowances of missing or interned members 
Repayment 
Enlisted men advanced to commissioned status 
Master sergeant in pay grade E-9, temporarily appointed second 
lieutenant in Regular Marine Corps under 10 U.S.C. 5596(b) is entitled 
to payment of savings deposit and interest under 10 U.S.C. 1035(c), 
prescribing payment upon discharge or appointment to warrant or com- 
missioned rank, notwithstanding sec. 5596(b) does not expressly authorize 
appointment of enlisted member in grade E-9. Appointment as com- 
missioned officers of qualified enlisted members in grades E-8 and E-9, 
established by act of May 20, 1958, is not precluded, act evidencing no 
intent to bar persons holding two top additional enlisted grades from 
promotion benefits of sec. 5596(b), and sergeant’s appointment as second 
lieutenant is legally sufficient to authorize payment to him of savings 
Oe in cnn ninnwab oeaheen nee weeee 
SCHOOLS, COLLEGES, ETC. 
(See Colleges, Schools, Etc.) 
SET-OFF 
Authority 
Common law right 
Subcontractor suing defaulted prime contractor and its surety under 
Miller Act bond having no claim against U.S., and attempted assignment 
predicated on bankruptcy arrangement for contractor failing because 
surety is not permissible assignee under 31 U.S.C. 203, monies due under 
contract, Eight-Hour Law withholdings, as well as Davis-Bacon Act 
withholdings, which no longer are considered “trust funds’’ based 
merely on act of withholding, are available to Govt. under its common 
law right of set-off for liquidation of any indebtedness to Govt. arising 
under contract, any balance to be applied to unpaid Federal taxes or 
other indebtedness of contractor to U.S., whose claims have priority 
over those of assignee or employees of contractor__...------------- 
Contract payments 
Assignments 
Propriety 
Three claims by Govt. against construction contractor, who had 
made assignment of his contract rights, for payment for telephone 
services and concrete aggregate which were furnished by suppliers 
operating under cost«type contracts for same Govt. agency as con- 
struction contractor and for damages for breach of contract are regarded 
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SET-OFF—Continued 
Contract payments—Continued 
Assignments—Continued 
Propriety—Continued 
as having arisen out of same transaction or contract for which assign- 
ment was made rather than independent of contract, and, therefore, 
claims are properly for set-off against funds due assignee__._____---- 441 
Trust funds 
Labor stipulation withholdings 
Concept that amounts withheld under contract representing unpaid 
wages due employees of contractor subject to Davis-Bacon Act are “trust 
funds’”’ will no longer be followed as trust fund is not created at time of or 
by act of withholding. A trust in favor of underpaid laborers or mechanies 
arises, if at all, only when determinations are made as to employees 
entitled, individual amounts due, and withheld amounts transferred to 
and accepted by GAO as impressed monies. Therefore, Davis-Bacon 
Act providing no priority to employees over claims of Govt., when no 
trust arises, Govt. has common law right of set-off against amounts 
withheld from contractor for whatever reason, and if withheld amounts 
do not satisfy claims of Govt., workers are left to their remedies against 
CONC AE TINE WBC siic- scene tl «a wiowsetd chia - cannes dunce 178 
SMALL BUSINESS ADMINISTRATION 
Administrative expenses 
Litigation costs 
Notwithstanding Attorney General as chief law officer of Govt. has 
duty to institute, prosecute and defend actions on behalf of U.S. in 
matters involving court proceedings, defraying expenses from Dept. 
of Justice appropriations, Small Business Admin. having been authorized 
pursuant to 15 U.S.C. 634(b) to resort to litigation in courts in per- 
formance of its duties, may assume expenses of litigation required 
incident to exercising responsibilities imposed by Small Business In- 
vestment Act, 15 U.S.C. 687c(b), including fees and expenses of ap- 
pointing receiver, expenses to be paid from funds or appropriations 
available for expenses of Administration 
Contracts 
Awards to small business concerns. (See Contracts, awards, small 
business concerns) 
Loans 
Repayment waiver 
Appropriated v. revolving funds charge 
Grant of relief under Southeast Hurricane Disaster Relief Act of 
1965 providing for partial forgiveness to repay principal or interest on 
loans, dependent upon special funds appropriated for purpose, when 
relief funds appropriated are in lesser amount than authorized by act, 
Small Business Admin. may not in carrying out its responsibilities grant 
relief in amount that exceeds funds appropriated and charge excess 
to revolving fund established under 15 U.S.C. 633(c). Authorization 
for appropriated funds contained in 1965 act contemplating that Admin. 
will maintain its revolving fund for loan programs for which fund was 
established, fact that lesser amount was appropriated for relief program 
than authorized does not leave Admin. free to charge revolving fund with 
amounts of excess relief 198 
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SOCIAL SECURITY Page 
Coverage 
Retired military personnel 
Employment by educational institutions 

Whether educational institutions employing retired members of 
uniformed services are employers for purpose of excise tax imposed by 
26 U.S.C. 3111(a) is matter within jurisdiction of Internal Revenue 
Service. However, under 26 U.S.C. 501(c)(3) and 3121(b)(8)(B) certain 
organizations, including educational institutions, are exempt from 
taxation unless waiver of exemption is filed by organization in accord- 
ance with sec. 3121(k)(1) in order that certain provisions of Social 
Security Act will be extended to service performed by employees- ----- 647 
Medicare, etc. 

Military retirees and dependents, etc. 

Retired members of uniformed services, their dependents, and sur- 
vivors of deceased active duty or retired members who live outside 
U.S. and become entitled to hospital insurance benefits under social 
security medicare program upon reaching age 65 are subject to pro- 
hibition in 10 U.S.C. 1086(c), which excludes persons entitled to medi- 
care from eligibility to receive civilian hospital benefits provided under 
Uniformed Services Health Benefits Program prescribed by Military 
Medical Benefits Amendments of 1966, regardless of age, 1966 act 
making no distinction between those living within or outside U.S. 
Therefore, regulations implementing military health program may not 
include military retirees and their dependents who are eligible for social 
security medicare at age 65, whether living within or outside U.S__--.- 834 

STATES 
Alaska. (See Alaska) 
Detail of Federal employees. (See Details, States, municipalities, etc.) 
Federal aid, grants, etc. 
To other than States. (See Funds, Federal grants, etc., to other than 
States) 
Unexpended balances 
Reapportionment 

Unused funds apportioned to State for operation of School Break- 
fast Program and Nonfood Assistance Program authorized by Child 
Nutrition Act of 1966, properly may be further apportioned in accordance 
with formula provided in sec. 4 of National School Lunch Act, 42 U.S.C. 
1753, for initial apportionment of appropriated funds, absent evidence 
of contrary intent in legislative history of Lunch Act. However, sec. 4 
formula applying to School Breakfast Program only when fiscal year 
appropriation exceeds limitation prescribed, lesser amount having been 
appropriated for 1967 fiscal year, any unused 1967 funds are not avail- 
able for further apportionment under sec. 4 formula until remaining 
States have been given opportunity to share in unused funds up to sum 
they would have been entitled to receive had prescribed limitation not 
subject to sec. 4 formula been appropriated for program_.._---------- 699 
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STATES—Continued Page 
Federal payments in lieu of taxes 
Reconstruction Finance Corporation property transferred to other 
Government agencies 
Authority expiration 
Bill covering payment in lieu of taxes for calendar year 1966, which 
is noted “taxes due and payable before Feb. 1, 1967,’’ may not be paid 
under 40 U.S.C. 523, authority to make payments in lieu of taxes on real 
property transferred from RFC to any Govt. agency during period on or 
after Jan. 1, 1955, and prior to Jan. 1, 1967. Municipality holding that 
real property taxes are “due’’ in Jan. of year following tax levy year and 
providing in its charter that taxes and assessments on real estate must 
be paid between first and last days of Jan., 1966 real estate taxes are 
due in Jan. of 1967, and authority to make payments in lieu of taxes 
having expired Dec. 31, 1966, tax bill for calendar year 1967 may not 
DO Dieses eels a ec uae wasees ca Easel ste Aes 706 
Hawaii. (See Hawaii) 
Taxes. (See Taxes, State) 


STATION ALLOWANCES 

Military personnel 

Temporary lodgings 

Time limitation 
Extension 

Authority in par. M4303-2e of Joint Travel Regs. to extend by special 
determination 60-day period of entitlement to temporary lodging allow- 
ance provided for more than normal expenses that occur incident to 
overseas assignment requiring change of residence may not be amended 
to provide for time extension after expiration of 60 days, rights of Govt. 
and members of uniform services having vested, any special determination 
to extend period of entitlement operating retroactively would be without 
effect, and neither would retroactive determination operate to commence 
further and separate period of entitlement. However, payments of tem- 
porary lodging allowance made pursuant to retroactive determination, 
or payments made within 30 days from date of this decision on basis of 
determinations already made will not be questioned___....-...-------- 214 

STATUTES OF LIMITATION 

Claims 

Transportation 

Additional claims after tolling of statute 

Supplemental claim for transportation charges on shipment of house- 
hold goods which was received by GAO more than 3 years after accrual 
of claim on completion of service and payment of original bill is barred 
under sec. 322 of Transportation Act of 1940, as amended, 49 U.S.C. 66, 
notwithstanding claim had been filed with another Govt. agency, statute 
of limitation providing that claims must be received in GAO within 3 
years after date claim first accrued, requirement which may not be 
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STATUTES OF LIMITATION—Continued 


INDEX DIGEST 


Claims—Continued 
Transportation—Continued 
Date of accrual 
Supplemental payments 
Deduction of erroneous supplemental payment of freight charges on 
Govt. shipment from subsequent carrier billing made 3 years after pay- 


ment of original bill is not barred by 3-year statute of limitations pro- 


vided in sec. 322, Transportation Act of 1940, as amended, 49 U.S.C. 
66, right reserved to Govt. in sec. 322 to recover within 3 years from 
“the time of payment of bills’? overcharges subsequently found due in 


payments made for transportation services prior to audit or settlement 
having reference to both initial and supplemental payments. And carrier 


making refund of transportation charges, voluntarily or under protest, 


having 3 years from date of refund to file claim for recovery, reciprocal 


right exists on part of Govt. to recover erroneous supplemental payment 


under Pub. L. 


85-762, amending 1940 act to prescribe equal treatment 


a i i i thal a ia 
Set-off reclaims 


Fact that carrier waited more than 3 years from date of administrative 
deduction of loss and damage claim from amounts payable to present to 
GAO an offer in compromise and supplemental bill for partial refund of 
amount deducted, does not bar reclaim, 49 U.S.C. 66 precluding allow- 


ance of refund claim by GAO unless filed within 3 years of deduction 


applying to a withholding from carrier accounts to recover transporta- 


tion overcharges, and withholding made under Govt.’s common law 
right of set-off, claim for refund in courts is governed by 6-year statute, 
28 U.S.C. 2401 and 2501, and claim filed with GAO by 10-year statute, 


31 U.S.C. 71a 


Timely filing with General Accounting Office 


The 3-year statute of limitation prescribed by sec. 322 of Transporta- 
tion Act of 1940, as amended, 49 U.S.C. 66, affecting both claims for 
transportation services against U.S. and right of Govt. to deduct over- 
charges, carrier to preclude jeopardizing of its rights by running of statu- 


tory period may before expiration of 3-year period file claim with GAO- - 


Waiver 


Public Law 89-395 


Reserve officer of uniformed services entitled to retired pay under 
title III of Army and Air Force Vitalization and Retirement Equaliza- 
tion Act of 1948 (10 U.S.C. 1331-1337) upon reaching age of 60 and meet- 
ing required service does not qualify for increased retired pay provided by 
act of Apr. 14, 1966 (Pub. L. 89-395) by waiving 10-year barring act of 
Oct. 9, 1940, 31 U.S.C. 71a, for officers claiming increased retired pay 


under 4th par. of sec. 15 of Pay Readjustment Act of 1942—provision 


that does not apply to Reserve officers. Therefore, 1966 act not changing 
substantive law dealing with retirement benefits or creating new or differ- 


ent rights, but providing limited period of time within which to file claim 


for retirement benefits barred by statute of limitation, officer is only en- 


titled to retired pay prescribed by 1948 act___...-------------------- 


Removal by act of Apr. 14, 1966, Pub. L. 89-395, of bar imposed by 
act of Oct. 9, 1940, on payment of increased retired pay computed under 
4th par. of sec. 15 of Pay Readjustment Act of 1942, not including claims 
barred under doctrine of res judicata, officer of Regular Army retired Sept. 
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STATUTES OF LIMITATION—Continued 
Claims—Continued 
Waiver—Continued 
Public law 89-395—Continued 

21, 1944, and awarded sec. 15 re-retirement benefits in Holden v. U.S., 
123 Ct. Cl. 866, under act of June 29, 1948, from that date to Apr. 30, 
1952, is barred under doctrine of res judicata from having claim con- 
sidered pursuant to 1966 act for that portion—May 16, 1945 to June 28, 
1948—of 6-year period preceding petition filing on May 16, 1951 which 
although not barred by 28 U.S.C. 2501 was not included in petition, 
court having had complete jurisdiction of officer’s then existing cause of 
action, and for period subsequent to period of award, May 1, 1952, to 
date of judgment, July 15, 1952, holding in 155 Ct. Cl. 177 restricting 
payment absent judgment amendment--____......------.------------ 


STATUTORY CONSTRUCTION 

Language omitted in codification 

Fact that only caption of 10 U.S.C. 1206 restricts payment of disability 
severance pay to members of uniformed services who served on active 
duty for 30 days or less and text is silent as to requirement does not entitle 
officer of U.S. Coast Guard Reserve found unfit upon undergoing 
physical examination incident to orders prescribing 90 days of active 
duty training to disability severance pay authorized by ch. 61, Title 10, 
U.S.C., legislative history of codification act of Aug. 10, 1956, evidencing 
no intent to enlarge or increase disability retirement rights of Career 
Compensation Act of 1949. Although there is no basis for payment of 
disability severance pay to officer, captions of sections of ch. 61, which 
are integral parts devised for clarity, limiting coverage to members 
mentioned in captions, correction of military records under 10 U.S.C. 
1552 has not been prejudiced 
Legislative history, title, etc. 

Absence of ambiguity 

Under “plain meaning’”’ rule of statutory construction, although in 
absence of ambiguity in statutory provision, examination of prior 
statutes is precluded, when literal interpretation of unambiguous statute 
leads to unreasonable, unjust, or impracticable result, legislative history 
of statute may be examined. As 6-percent fee limitation in 10 U.S.C. 
2306(d), restricted to cost-plus-a-fixed-fee architectural and engineering 
contracts could be avoided by contracting on fixed-price basis, resort to 
legislative history of sec. 4(b) of Armed Services Procurement Act of 
1947, codified in sec. 2306(d), is permitted, and sec. 4(b) intended to 
accomplish same purpose as acts of Apr. 25 and Aug. 7, 1939, imposing 
6-percent fee limitation on all architectural and engineering contracts, 
omission of reference to fixed-price contracts in sec. 2306(d) is consid- 
ered inadvertent error; therefore, fee limitation is not restricted to cost- 
plus-a-fixed-fee contracts........___- ile Aco As i aad al 
Legislative intent 

In construing statute, its words and phrases should be given their 
plain, ordinary and usual meaning unless different purpose is clearly 
manifested in statute of its legislative history; therefore, legislative 
history of act of Aug. 14, 1966 (10 U.S.C. 1035), providing for payment 
of interest on deposit accounts of members of uniformed services on 
amounts not in excess of $10,000, evidencing no intent to pay interest 





STATUTORY CONSTRUCTION—Continued 
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Legislative intent—Continued 
on sums in excess of prescribed limitation, $10,000 maximum amount 
on which interest may be paid may not be increased to include interest 
accruals or additional sums deposited by members- - - 
Person and things enumerated 

Omissions 

State license fees imposed on medial doctors employed by Public 
Health Service (PHS) who are detailed to States or local health agencies 
may not be reimbursed to employees detailed to carry out State functions, 
absent statutory authority for use of Federal funds to defray cost of 
license fee, 42 U.S.C. 215, although authorizing detail of personnel and 
providing for use of appropriated funds and credit for State service as 
though performed for PHS, failing to include authority for payment of 
license fee, and 42 U.S.C. 246(f), enacted to facilitate interchange of 
medical personnel with State agencies, excluding reference to license 
fee in enumeration of reimbursable items of cost, omission inferred as 
intentional under rule of statutory construction of provision that des- 
Ie I Dn oo cemuencuwosencamancnandisecucuae 
Presumption against superfluity 

Congress in act of Mar. 4, 1923, as amended, which established 
American Battle Monuments Commission, using term “United States” 
alone in some instances and together with phrase “territories and 
possessions” in others, if term “‘United States” was intended to include 
phrase “territories and possessions,” use in some instances of phrase 
“territories and possessions” would be superfluous. Therefore, as statute 
should be construed so no part will be superfluous, unless provision is 
result of obvious mistake or error, under authority of Commission to 
contract for supplies and services outside of, or for use outside U.S. (36 
U.S.C. 138b), without use of qualifying phrase ‘‘territories and posses- 
sions,” Island of Guam and Island of Okinawa may be considered out- 
side U.S 


STATUTORY PROHIBITIONS 


Rental of conference rooms in District of Columbia 

Rental of conference rooms at several hotels in Dist. of Columbia for 
agency personnel use without specific appropriation of funds violates 
prohibition in 40 U.S.C. 34, and certifying officers responsible for rental 
payments may not be relieved of liability under 31 U.S.C. 82c on basis 
payments were certified as proper in good faith in reliance upon actions 
of those whom they had reason to believe were informed as to applicable 
legal requirements, record evidencing certifying officers either knew perti- 
nent facts or that reasonable diligence and inquiry would have uncovered 


Sec. 3 of act of Dec. 29, 1941 (31 U.S.C. 82d) grants certifying officers 
right to apply for and obtain decision by Comptroller General on any 
question of law involved in payment presented for certification, and it 
is not undue burden on certifying officer to exercise right when vouchers 
presented for certification cover payments that are in contravention of 
specific statutory prohibitions that are not clearly rendered inoperative - 

The National Science Foundation lacking expressed authority for 
rental of hotel accommodations in Wash., D.C., for conference, payment 
by Foundation for use af space from appropriated funds is prohibited by 


40 U.S.C. 34, and General Services Admin. not having arranged for 
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STATUTORY PROHIBITIONS—Continued 

Rental of conference rooms in District of Columbia—Continued 
space may not pay rental cost. However, pursuant to sec. 11(f) of 
National Science Foundation Act of 1950, as amended, 42 U.S.C. 1870(f), 
payment for rental space, including luncheons, telephone calls, and 
coffee, items not payable from appropriated funds, may be made from 
Foundation’s Donation Account 49X8960, upon administrative deter- 
mination expenses were necessary 

General statutory authority in sec. 11(e) of National Science Founda- 
tion Act of 1950, as amended, 42 U.S.C. 1870(c), conflicting with 40 
U.S.C. 34 prohibiting rental of space in Dist. of Columbia for use of 
Govt., absent prior appropriation for purpose, hotel accommodations 
rented in District by National Science Foundation may not be paid 
from appropriated funds, and prohibition in 40 U.S.C. 34 not overcome 
by statement in budget justification where appropriation act did not 
authorize rental expenditure, specific statutory prohibition prevails over 
general administrative authority conferred by sec. 11(e) of 1950 act on 
Foundation 


STORAGE 
Household effects 
Military personnel 
Time limitation 
Extension 
Additional time authorized pursuant to Pub. L. 89-680, for non- 
temporary storage of baggage and household effects at Govt. expense 
when member of uniformed services who has, been released from active 
duty is hospitalized or undergoes medical treatment during 1-year 
period provided for travel to home of selection may not be further 
extended, legislative history of act evidencing that extension of l-year 
time limitation for storage is limited to period of hospitalization or 
treatment. Therefore, par. M8260—4b of Joint Travel Regs. may not 
be amended to further extend storage period. However, storage in 
excess of extended period to cover hospitalization or treatment within 
1-year limitation period will not be questioned for period of 60 days_--- 
SUBSIDIES 
Transportation services. (See Carriers, subsidy-type contracts) 
SUBSISTENCE 
Per diem 
Daylight saving v. standard time 
Voucher prepared to show departure of employee from Vancouver, 
Wash., at 5 a.m. Pacific standard time and return at 3:15 p.m. following 
day may be certified for 13% days per diem without correction to show 
advanced standard time, Uniform Time Act of 1966, prescribing Apr. 1, 
1967 for uniform adoption of daylight time, not purporting to establish 
in 1966 daylight saving time used in some areas as standard time, and 
Pacific standard time lawful in State of Washington during 1966, sec. 
6.9a of Standardized Govt. Travel Regs. controls payment, section 
providing that when absences from official station are in excess of 24 
hours, standard time prevails even though daylight saving time is in 
effect at place where official travel begins and ends 
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SUBSISTEN CE—Continued 
Per diem—Continued 
Delays 


Personal convenience 
Employee traveling on temporary duty by privately owned auto- 
mobile who interrupts return trip on Friday for personal reasons, 
completing travel to headquarters on Monday is not entitled to per 
diem for 2 nonworkdays, sec. 1.2 of Standardized Govt. Travel Regs. 
requiring employee performing official travel to proceed as expeditiously 
as though traveling on personal business, even though required to 
travel on nonworkdays. Although under 5 U.S.C. 5542, authority to 
schedule official travel within regular workweek of employee does 
not permit traveler to delay return to official headquarters to increase 
entitlement to per diem in lieu of subsistence, Govt. agency does have 
administrative discretion to charge or not to charge leave____._._.---- 
Although 5 U.S.C. 5542 prescribes scheduling of travel within regular 
workweek of employee to maximum extent possible, when employee tra- 
veling by privately owned automobile interrupts return from temporary 
duty on Friday for personal reasons, completing travel to headquarters 
on Monday, charging of annual leave for Monday is administrative 
matter. In event leave is charged, constructive travel time for per diem 
purposes should be based on reasonable departure time after completion 
of temporary duty. If annual leave is not charged for workday, per 
diem should be computed as though entitlement was in suspended 
status from midnight Friday until midnight Sunday, consideration 
being given to actual travel time on Monday, and payment limited to 
amount payable under agency regulations as if return had been without 
D6 Bins ace oa eda coarse cote ankade an uh 
Military personnel 
Per diem in lieu of subsistence and quarters in kind 
Commutation rate provided in 37 U.S.C. 1002(b) in lieu of quarters 
and subsistence to members of National Guard, or of Reserve com- 
ponent of uniformed services who consent to additional training or 
duty without pay has reference to cost to Govt. of furnishing subsistence 
and quarters in kind, and not to actual expense member incurs in pro- 
viding himself with subsistence and quarters, and established aggregate 
daily commutation rate exceeding maximum commuted rates prescribed 
by 37 U.S.C. 402 and 403 for members performing training duty in full 
pay status, rate may not be increased. Nor may increase on non-Govt. 
cost basis, tantamount to payment to unauthorized per diem at duty sta- 
i I niin enccmerndnccmenndké cxenleauientenmenehun 
Reduction 
Quarters occupation prohibition 
Per diem payable to member of uniformed services who is furnished 
quarters by commercial airline for scheduled overnight delay in transit 
while traveling under Govt. transportation request need not be reduced, 
accommodations furnished neither constituting Govt. quarters under 
par. M1150-5 of Joint Travel Regs. authorizing per diem at full allow- 
able rate while traveling aboard airplane, regardless of whether or not 
sleeping accommodations are furnished member, nor constituting 
quarters furnished by Govt. contractor incident to performance of 
temporary duty within contemplation of par. M4256-6, as delay was 
not occasioned by performance of temporary duty, but caused by mode 
of transportation utilised............-....----2-e-ee-- neon eeeeee 
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SUBSISTENCE ALLOWANCE 
Military personnel 
Saved upon promotion 
Commuted rations increase 
Enlisted member of uniformed services temporarily appointed as 
warrant officer, grade W-1, without change in condition of service, and 
entitled under 10 U.S.C. 5596(f) to saved pay and allowances, which in- 
cluded commuted rations allowance at daily rate of $1.17 may not be 
paid subsequent increase to $1.30 in commuted rations allowance as item 
of enlisted man’s saved pay and allowances in grade E-9, increase in 
daily rate of commuted rations not constituting increase in “saved’’ 
allowances within meaning of sec. 5596(f), notwithstanding member’s 
entitlement to subsistence in kind because of underlying enlisted 
status; that it costs average of $1.30 daily to provide subsistence in 
kind to enlisted members; and that commuted rations are alternative 
for subsistence in kind 
TAXES 
State 
Government immunity 
Nongovernmental functions 
Including appropriate share of State sales tax in direct payments made 
by U.S. to vendors under cost-share assistance program authorized by 
sec. 8(b) of Soil Conservation and Domestic Allotment Act, 16 U.S.C. 
590h(b), where incident of tax falls on producer-purchaser will not vio- 
late constitutional immunity of U.S. against payment of State and local 
taxes as recognized in McCulloch v. Maryland, 4 Wheat. 316, title to 
purchases remaining in producer, U.S. providing ‘‘credit device,’”’ paying 
producers’ bills directly to vendors as participant in conservation pro- 
gram. Therefore, Dept. of Agriculture may adopt uniform rule and in- 
clude sales tax costs in all cases whether payment is made in accordance 
with Cash Procedure or Conservation Materials and Services Procedure 
established under Agricultural Conservation Program___._..---------- 
Payments in lieu of taxes 
Bill covering payment in lieu of taxes for calendar year 1966, which is 
noted ‘‘taxes due and payable before Feb. 1, 1967,’? may not be paid 
under 40 U.S.C. 523, authority to make payments in lieu of taxes on real 
property transferred from RFC to any Govt. agency during period on or 
after Jan. 1, 1955, and prior to Jan. 1, 1967. Municipality holding that 
real property taxes are “‘due’’ in Jan. of year following tax levy year and 
providing in its charter that taxes and assessments on real estate must 
be paid between first and last days of Jan., 1966 real estate taxes are due 
in Jan. of 1967, and authority to make payments in lieu of taxes having 
expired Dec. 31, 1966, tax bill for calendar year 1967 may not be paid_-_- 
TERRITORIES AND POSSESSIONS 
American Samoa. (See American Samoa) 
Status 
Guam and Okinawa 
American Battle Monuments Commission under its authority to 
contract for services and supplies outside of, or for use outside U.S. 
may consider Island of Guam—defined in 48 U.S.C. 1421a as “incor- 
porated territory of United States’—and Okinawa—one of Ryukyu 
Islands which is under administration of U.S.—to be outside U.S., 
legislative histories pertaining to Commission indicating that had 
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TERRITORIES AND POSSESSIONS—Continued 
Status—Continued 
Guam and Okinawa—Continued 
Congress intended to include Islands in term “United States,’”’ it would 
have used qualifying phrase “its territories and possessions.’’___-_--_-_- 
Congress in act of Mar. 4, 1923, as amended, which established 
American Monuments Commission, using term ‘‘United States” alone 
in some instances and together with phrase “territories and possessions” 
in others, if term “United States” was intended to include phrase “‘ter- 
ritories and possessions,’’ use in some instances of phrase “territories 
and possessions’’ would be superfluous. Therefore, as statute should be 
construed so no part will be superfluous, unless provision is result of 
obvious mistake or error, under authority of Commission to contract 
for supplies and services outside of, or for use outside U.S. (36 U.S.C. 
138b), without use of qualifying phrase “territories and possessions,” 
Island of Guam and Island of Okinawa may be considered outside 
eC ee er ee eee kD oe wa ckensees cat teiei to diate ext 
Virgin Islands. (See Virgin Islands) 
TIME 
Daylight saving v. standard 
Uniform Time Act of 1966 
Effective date 
Voucher prepared to show departure of employee from Vancouver, 
Wash., at 5 a.m. Pacific standard time and return at 3:15 p.m. following 
day may be certified for 1% days per diem without correction to show 
advanced standard time, Uniform Time Act of 1966, prescribing Apr. 1, 
1967 for uniform adoption of daylight time, not purporting to establish 
in 1966 daylight saving time used in some areas as standard time, and 
Pacific standard time lawful in State of Washington during 1966, sec. 
6.9a of Standardized Govt. Travel Regs. controls payment, section 
providing that when absences from official station are in excess of 24 
hours, standard time prevails even though daylight saving time is in 
effect at place where official travel begins and ends_.-.--------------- 
Thirty-first day 
Consideration 
Rate v. computation of pay 
Election executed on July 31, 1959, by officer who entered military 
service on Aug. 1, 1941, to receive reduced amount of retired pay to pro- 
vide annuity for dependents was valid election, notwithstanding officer 
completed required 18 years’ service at midnight July 31, 1959, as under 
5 U.S.C. 5505, 31st. day of any month is considered day of service in 
determining rate of pay, even though day is ignored in computing pay, 
and officer retired on Dec. 1, 1966, pursuant to 10 U.S.C. 8911, having 
elected to provide annuity for dependents under Retired Serviceman’s 
Family Protection Plan is liable for cost of annuity for month of Dec. 
1966, and reduction in retired pay for that month was proper--- ------- 
TRANSPORTATION 
Air carriers 
Foreign 
American carrier availability 
Authority to use foreign aircraft 
Governmental policy requiring official travelers to use foreign curren- 
cies, when available American flag registry aircraft carriers will not 
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TRANSPORTATION—Continued 


Air carriers—Continued 
Foreign—Continued 
American carrier availability—Continued 
Authority to use foreign aircraft—Continued 
accept U.S8.-owned foreign currency of excess or near-excess country, ex- 
ception may be made to restriction on use of foreign aircraft serving excess 
or near-excess countries and regulation similar to par. 3.10b(7), Stand- 
ardized Govt. Travel Regs., issued to authorize use of foreign aircraft, 
notwithstanding regulations implementing sec. 901 of Merchant Marine 
Act of 1936, as amended, 46 U.S.C. 1241(a), prescribing use of ships regis- 
tered under laws of U.S. have extended requirement to use of aircraft of 
American registry----.--- us a md op tec aras wn cd gl cecal Chat Staak 
Bills 
Deductions 
Property loss, damage, etc. 

Under rule that receipts collected from common carrier for value of 
Government property lost or damaged in transit are for credit to mis- 
cellaneous receipts, unless specifically otherwise authorized by law, or 
recovery comes within exception in 21 Comp. Dec. 632, as amplified, 
to effect that where freight bill for shipment in which property damage or 
loss occurred is in excess of cost of repairs, or replacement, amount 
deducted from bill to cover such costs remains in appropriation, amounts 
withheld from carrier’s freight bills other than one for shipment in which 
damage occurred may not be transferred from miscellaneous receipts to 
“‘no-year” fund account charged with original cost of property and costs 
of repair, ‘‘no-year”’ fund not overcoming general rule and exception to 
rule; therefore, amount recovered for property damage may not be 
deposited to augment ‘“‘no-year” account__-_-_-__-- L DOOR SDR e w= 

Supplemental 

Overcharges 
Recovery 

Deduction of erroneous supplemental payment of freight charges on 
Govt. shipment from subsequent carrier billing made 3 years after pay- 
ment of original bill is not barred by 3-year statute of limitations pro- 
vided in sec. 322, Transportation Act of 1940, as amended, 49 U.S.C. 
66, right reserved to Govt. in sec. 322 to recover within 3 years from 
“the time of payment of bills’”” overcharges subsequently found due in 
payments made for transportation services prior to audit or settlement 
having reference to both initial and supplemental payments. And carrier 
making refund of transportation charges, voluntarily or under protest, 
having 3 years from date of refund to file claim for recovery, reciprocal 
right exists on part of Govt. to recover erroneous supplemental payment 
under Pub. L. 85-762, amending 1940 act to prescribe equal treatment 
for correla amd GaWhes 2 oeonsk 4d. ch Pd seeks 
Damage, loss, etc., of public property. (See Property, public, damage, 

loss, etc.) 

Dependents 
Military personnel 
Advance travel of dependents 
Induction into the military services 

Although travel of dependent to overseas station of member of uni- 

formed services incident to member’s permanent change-of-duty station 


1075 


Page 


243 


31 


223 











1076 INDEX DIGEST 


TRANSPORTATION—Continued 


Dependents—Continued 
Military personnel—Continued 
Advance travel of dependents—Continued 
Induction into the military services—Continued 
is not for convenience of Govt., return of dependent, upon passing pre- 
induction tests overseas, to place in U.S. where he registered for military 
service may be considered obligation of Govt. Therefore, under 37 U.S.C. 
406(h),; providing for advance return of dependents to U.S. par. M7103 
of Joint Travel Regs. may be amended to authorize return of dependent 
from overseas to place ordered to report for induction upon determination 
that providing transportation at Govt. expense would be in best interests 
of Govt. and member or dependent 
Dislocation allowance 
Emergency, etc., conditions 
Member of uniformed services who relocates household incident to 
official alert notiication but prior to issuance of permanent change-of- 
station orders providing for transfer to restricted area overseas under 
par. M7108 of Joint Travel Regs. (JTR) is not entitled to payment of 
dislocation allowance prescribed by 37 U.S.C. 407 incident to authorized 
move of dependents predicated on member’s permanent change-of- 
station orders, sec. 407 providing no authority for payment of dislocation 
allowance in unusual or emergency circumstances. Therefore, absent 
statutory authority par. M9007 of JTR may not be revised to provide 
for payment of dislocation allowance at time member’s dependents 
complete relocation move in connection with alert notice rather than a 
time member completes permanent change of station__.....--------- 
Release from active duty 
Time limitation on travel 
Joint Travel Regs. which in implementing Pub. L. 89-680, amending 37 
U.S.C. 404(c), authorized extension of 1-year time limitation for travel 
of member of uniformed services and dependents to home of selection 
upon termination of active duty for period member is confined in or is 
undergoing treatment at Govt. or civilian hospital at Govt. expense may 
be amended as of Oct. 15, 1966, upon approval of Secretary concerned, to 
further extend travel time limitation to home of selection on basis legis- 
lative history of act recognizes need for reasonable extension of time to 
select home when members are undergoing schooling or training and, no 
additional costs being involved, there is no need to be more restrictive 
concerning extension of travel time when members are hospitalized or 
undergoing treatment 
Time limitations 
Joint Travel Regs. implementing Pub. L. 89-680, and extending 
effective Oct. 15, 1966, 1-year time limitation for travel of members of 
uniformed services undergoing hospitalization, medical treatment, 
schooling, or training to home of selection, and for transportation of 
dependents and household goods, may be amended to include members 
in retired status prior to Oct. 15, 1966, who whether or not 1-year limita- 
tion in effect at time of retirement has expired, have not exercised rizhts 
that were not fixed at time of statutory enactment. Therefore, legislative 
history evidencing intent to include members in retired status prior to 
Oct. 15, 1966, regulations which initially could have retroactively in- 
cluded members may ‘be amended to provide authorized benefit-- - --- 
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TRANSPORTATION—Continued Page 
Dependents—Continued 
Military personnel—Continued 
Tips aboard commercial vessels. (See Travel Expenses, tips, de- 
pendents aboard commercial vessels) 
To other than duty station 
Authority in 37 U.S.C. 406 for transportation of dependents and 
household effects of member of uniformed services from old to new per- 
manent duty station does not permit allowing member assigned to 20 
weeks or more of training duty under permanent change-of-station orders 
that are silent as to his subsequent, immediate transfer to restricted area 
overseas, alternative right to move to training station or to select loca- 
tion, even though member is officially advised of overseas assignment, 
training assignment constituting permanent change of station and not 
intermediate assignment for further transfer overseas to restricted area 
and, therefore, Joint Travel Regs may not be amended to authorize 
transportation of dependents and household effects to location designated 
Rr lee ek tins nana cnunbumibtaabentiwaasase 852 
Overseas employees 
Advance travel of dependents 
Reimbursement 
Notwithstanding family of employee stationed in Alaska or Hawaii, 
whose place of residence at time of appointment is located in another 
of 50 States or Dist. of Columbia, travel in advance of his separation 
from service, he may be authorized, pursuant to 5 U.S.C. 5729, travel and 
transportation to another location in any one of 50 States or Dist. of 
Columbia, provided allowable expenses do not exceed constructive 
C006: 0p: NOR OF GROIN NOIRE si isin kh on ween nda dconecesaseee =~ 838 
Home leave 
Return prior to employee 
When renewal agreement travel of overseas employee is deferred 
because of exigencies of service, he may not waive right to travel in 
exchange for unauthorized monetary benefit of round-trip transporta- 
tion of dependents for purpose of vacationing in U.S., and 5 U.S.C. 
73b-3 prescribing periodic return of overseas employees, adherence to 
rule in 35 Comp. Gen. 101 is required. However, although par. C7004-2 
of Joint Travel Regs. may not be amended to authorize round-trip home 
leave travel at Govt. expense of dependents traveling to U.S. unac- 
companied by employee, at later date when employee signs new employ- 
ment agreement and performs round-trip home leave, he may be reim- 
bursed for expense of returning family to overseas station_........---- 153 
Freight 
Unearned charges 
Public property damage, loss, etc. (See Property, public, damage, 
loss, etc., unearned freight) 
Freight forwarders 
Common carrier liability 
To exonerate freight forwarders—carriers in dealing with customers, 
although shippers in their relationship with underlying carriers, and, 
therefore, subject to sec. 20(11) of Interstate Commerce Act—from 
liability for damage to electrical instruments shipped by manufacturer 
to Govt. contractor, forwarders under sec. 20(11) must affirmatively 
show damage was occasioned by shipper, acts of God, public enemy, 
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TRANSPORTATION—Continued 


Freight forwarders—Continued 
Common carrier liability—Continued 
public authority, or inherent vice or nature of commodity, and bills of 
lading evidencing that damage to equipment was occasioned by rough 
handling en route, a prima facie case of carrier liability is established, 
and freight forwarders unable to meet burden of proving they were free 
of negligence in handling shipment are liable to Govt. for damage 
Household effects 
Commutation 
Restricted to continental United States 
Payment on commuted rate basis for transportation of household 
effects limited in 5 U.8.C. 5724 to employees transferred within ‘“con- 
tinental United States,’’ defined in sec. 1.2c of Bur. of Budget Cir. No. 
A-56, issued June 1, 1962, as former 48 States and Dist. of Columbia, 
employee who incident to transfer of duty station from Albuquerque, 
N. Mex., to Anchorage, Alaska, transports household goods by pri- 
vately owned automobile may not be reimbursed under commuted rate 
system. However, in accordance with sec. 3.1 of budget circular, reim- 
bursement for transportation of household goods outside continental 
U.S. may be allowed at Govt. expense on basis of actual cost 
Military personnel 
Release from active duty 
Time limitation on shipment 
Although nontemporary storage period may not be extended beyond 
period of hospitalization or medical treatment occurring during 1-year 
period authorized for travel and transportation to home of selection 
when active duty service of member of uniformed services is terminated, 
legislative history of Pub. L. 89-680, providing for time extension, 
evidencing no intent that period for performing travel and transpor- 
tation to home of selection would be coextensive with period of author- 
ized storage at Govt. expense, no additional cost to Govt. being involved, 
period for transportation of baggage and household effects may be 
further extended, upon approval of appropriate Secretary, and par. 
M8260—4b of Joint Travel Regs. amended accordingly 
Shipment to other than new station 
Training duty and overseas assignment 
Authority in 37 U.S.C. 406 for transportation of dependents and 
household effects of member of uniformed services from old to new 
permanent duty station does not permit allowing member assigned to 
20 weeks or more of training duty under permanent change-of-station 
orders that are silent as to his subsequent, immediate transfer to re- 
stricted area overseas, alternative right to move to training station or 
to select location, even though member is officially advised of overseas 
assignment, training assignment constituting permanent change of 
station and not intermediate assignment for further transfer overseas 
to restricted area and, therefore, Joint Travel Regs. may not be amended 
to authorize transportation of dependents and household effects to 
location designated by member 
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TRANSPORTATION—Continued 


Household effects—Continued 
Military personnel—Continued 
Time limitation 
Joint Travel Regs. implementing Pub. L. 89-680, and extending 
effective Oct. 15, 1966, 1-year time limitation for travel of members of 
uniformed services undergoing hospitalization, medical treatment, 
schooling, or training to home of selection, and for transportation of 
dependents and household goods, may be amended to include members 
in retired status prior to Oct. 15, 1966, who whether or not 1-year limita- 
tion in effect at time of retirement has expired, have not exercised rights 
that were not fixed at time of statutory enactment. Therefore, legislative 
history evidencing intent to include members in retired status prior to 
Oct. 15, 1966, regulations which initially could have retroactively included 
members may be amended to provide authorized benefit_._......-.---- 
Vessel and port changes 
Naval officer who, incident to transfer from sea duty aboard one ship to 
staff-based duty aboard another ship at same home port, performs 
duties in nature of shore duties and occupies Govt. quarters ashore must, 
nevertheless, have assignment viewed as ship-to-ship assignment at same 
home port and not permanent change of station for entitlement to trans- 
portation of household effects and, therefore, shipment of member’s house- 
hold effects from nontemporary storage to assigned quarters at Govt. ex- 
pened my met be authorise. caikk kc ciccccnctcsicscisdsncenwcEbeaek 
Ocean carriers 
Freight charges 
Seizure of cargo as contraband 
Upon seizure as contraband of shipment consigned to military mission 
overseas, ocean freight charges are not payable to carrier until cargo is 
delivered and Govt. bill of lading properly accomplished, and fact that 
Govt. is seeking return of, or compensation for shipment does not affect 
payment of freight charges unless and until shipment is released and 
delivery of cargo accomplished, and to operate as discharge from obliga- 
tion to make delivery at original destination, proof of acceptance of 
cargo by shipper at another port must be clear and satisfactory-_--.----- 
Overcharges 
Recovery 
Abeyance pending review of issue 
Withholding collection of transportation overcharges pending review 
of disallowance involving same issue may not be approved, as absent 
evidence demonstrating need for specia] treatment of carrier, departure 
from procedures established to implement 49 U.S.C. 66, providing for 
payment of carrier transportation bills prior to audit or settlement and 
deduction of overcharges from amounts subsequently found due, is not 
warranted. However, carrier may file claim for refund of any collection, 
and resolution of issue pending will control bills involving identica) issue- 
Overseas employees 
Retirement, separation, etc. 
Return to other than place of residence 
Employee stationed in Alaska or Hawaii whose place of residence at 
time of appointment is located in another of 50 States or Dist. of Colum- 
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TRANSPORTATION—Continued 

Overseas employees—Continued 

Retirement, separation, etc.—Continued 

Return to other than place of residence—Continued 

bia may be authorized travel and transportation upon separation to 
another location in any one of 50 States or Dist. of Columbia, provided 
allowable expenses do not exceed constructive cost to place of actual 
residence. Overrules B—156524, May 20, 1965........_.-_------------ 
Statutes of limitation. (Sce Statutes of Limitation, claims, transportation) 
Storage. (See Storage, household eff ects) 
Travel agencies 

Use approved 

Govt. employee representing U.S. at scientific symposium overseas 
who in lieu of using transportation request procured more economical 
round trip group travel fare provided by travel agency may be reim- 
bursed cost of transportation on basis that permission would have been 
granted to use services of travel agency had Comptroller General been 
requested, in accordance with GAO Policy and Procedures Manual for 
Guidance of Federal Agencies, Title 5, sec. 2085, to approve exception 
to restrictions on use of travel agencies and requirement that whenever 
cost of official transportation services exceeds $15, transportation request 
must be used 
Unearned freight 

Generally 

Upon seizure as contraband of shipment consigned to military mission 
overseas, ocean freight charges are not payable to carrier until cargo is 
delivered and Govt. bill of lading properly accomplished, and fact that 
Govt. is seeking return of, or compensation for shipment does not affect 
payment of freight charges unless and until shipment is released and 
delivery of cargo accomplished, and to operate as discharge from obliga- 
tion to make delivery at original destination, proof of acceptance of cargo 
by shipper at another port must be clear and satisfactory__..-.-.----- 
Vessels 

Foreign 

American vessel availability 
Prohibition on use of foreign vessel 

Requirement in sec. 901 of Merchant Marine Act of 1936, as amended, 
46 U.S.C. 1241(a), making use of American registry vessels for official 
travel mandatory, unless accomplishment of mission requires use of ship 
under foreign flag, and although American flag registry carriers will not 
accept U.S.-owned foreign currency of excess or near-excess country, 
regulation may not issue to authorize use of foreign vessel when Ameri- 
can-flag vessels are available and it is not determined that use of Ameri- 
can vessel would seriously interfere with or prevent performance of 
Cumonnh Cem 74, 0 ASL 901 ACLS ek Bk Dee eee da tus civ’ 


TRAVEL EXPENSES 
Automobile hire. (See Vehicles, rental) 
Contributions from private sources 
Acceptance by employee 
When Federal agency is authorized to accept gifts, travel expenses in- 
curred by officer or employee directed to participate in convention, 
seminar, or similar meeting of “association of regulated industries” for 
mutual interest of Govt. and association may not be made by donor 
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TRAVEL EXPENSES—Continued 
Contributions from private sources—Continued 
Acceptance by employee—Continued 
directly to employee, but reimbursement or donation should be made to 
agency and credited to its appropriation, and employee paid in accord- 
ance with laws and regulations relating to reimbursement for official 
travel. Any accommodations and goods or services in kind furnished 
employee may be treated as donation to employing agency and either 
no per diem and other travel expenses paid to employee or appropriate 
reduction made in reimbursing him, depending upon extent of donation_- 
Headquarters 
Home to headquarters prior to travel 
Employees who, incident to authorized travel by bus or taxicab at 
their official station, perform some travel between home and head- 
quarters, may be reimbursed without any deduction for cost of travel 
from home to office when such travel is in interest of Govt. and approved 
in accordance with Standardized Govt. Travel Regs 
Mileage. (See Mileage) 
Military personnel 
Leaves of absence 
Officially interrupted 
Although payment of travel expenses incurred by member of uni- 
formed services returning to his permanent station at conclusion of 
period of authorized leave for resumption of regular duties is personal 
obligation, where authorized leave of absence of 5 days or more is 
interrupted within 24 hours after member’s departure and required to 
return to duty station for performance of duty under circumstances not 
contemplated when leave of absence was granted, element of “‘public 
business”’ is present in required travel, and Joint Travel Regs. may be 
amended to authorize payment of travel from leave point to perma- 
nent duty station and return when authorized leave of member is 
interrupted by circumstances arising after departure on leave 
Release from active duty 
Time limitation on travel 
Joint Travel Regs. which in implementing Pub. L. 89-680, amending 
37 U.S.C. 404(c), authorized extension of 1-year time limitation for travel 
of member of uniformed services and dependents to home of selection 
upon termination of active duty for period member is confined in or is 
undergoing treatment at Govt. or civilian hospital at Govt. expense 
may be amended as of Oct. 15, 1966, upon approval of Secretary con- 
cerned, to further extend travel time limitation to home of selection 
on basis legislative history of act recognizes need for reasonable ex- 
tension of time to select home when members are undergoing schooling 
or training and, no additional costs being involved, there is no need 
to be more restrictive concerning extension of travel time when members 
are hospitalized or undergoing treatment 
Separation 
Leave prior to effective date of orders 
Member of uniformed services departing last station in leave status 
after receipt of orders releasing him from active duty or effecting his 
retirement but prior to effective date of orders, who travels at personal 
expense to home of selection, home of record, or place of entry on active 
duty is entitled to travel and transportation allowances authorized in 
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TRAVEL EXPENSES—Continued 

Military personnel—Continued 
Separation—Continued 
Leave prior to effective date of orders—Continued 

37 U.S.C. 404(a). Member’s separation, permanent change of station 
that is no different from permanent change-of-duty station incident to 
which member on official leave while en route to new duty station is not 
deprived of travel and transportation allowances, entitles him to allow- 
ances and he may be reimbursed for travel performed at personal expense 
while on official leave prior to effective date of orders issued releasing 
him from active duty or effecting his retirement___........-.-------- 

Tips. (See Travel Expenses, tips) 

Official business 
Participation in private conventions, etc. 

Reimbursement for travel, subsistence, and other expenses to an officer 
or employee officially directed to participate in convention, seminar, or 
similar meeting sponsored by “‘associations of regulated industries’’ for 
mutual interest of Govt. and association may be charged to employing 
agency’s appropriation. However, in absence of statutory authority to 
accept gifts, any augmentation of agency’s appropriation by acceptance of 
gift or donation would be unauthorized_____................-.------ 

When Federal agency is authorized to accept gifts, travel expenses 
incurred by officer or employee directed to participate in convention, 
seminar, or similar meeting of “association of regulated industries’ for 
mutual interest of Govt. and association may not be made by donor 
directly to employee, but reimbursement or donation should be made to 
agency and credited to its appropriation, and employee paid in accord- 
ance with laws and regulations relating to reimbursement for official 
travel. Any accommodations and goods or services in kind furnished 
employee may be treated as donation to employing agency and either no 
per diem and other travel expenses paid to employee or appropriate 
reduction made in reimbursing him, depending upon extent of donation-- 

Union, etc., organization duty 

Travel expenses of employee organization representatives to attend 
employee-management meetings when supported by certification of pri- 
mary interest of U.S., accompanied by brief explanation of basis for 
certification, prepared in accordance with proposed guidelines estab- 
lishing standards for reasonable and uniform exercise of discretionary 
administrative authority to fulfill objectives contemplated by E.O. 
No. 10988, will not be questioned in absence of misrepresentation, bad 
faith, or arbitrary action in making prescribed certification. Modifies 
44 Comp. Gen. 617; 45 id. 454; B-156287, dated September 23, 1965-_-- 
Overseas employees 

Constructive travel costs 

Alternate point in lieu of residence 

When employee of department or agency under Dept. of Defense 
upon satisfactorily completing overseas tour of duty returns to U.S. 
for separation and transfer to another department or agency, in Defense 
Dept., activity losing services of employee is liable for expenses incurred 
by employee in travel to place of actual residence or some other selected 
point in U.S. not to exceed construction cost of travel to place of actual 
SND Bk ids btebbcs 3. Bend ELE Raeeeceetaukiatam 
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TRAVEL EXPENSES—Continued 
Overseas employees—Continued 
Home leave 
Dependents 
Travel unaccompanied by employee 
When renewal agreement travel of overseas employee is deferred 
because of exigencies of service, he may not waive right to travel in 
exchange for unauthorized monetary benefit of round-trip transporta- 
tion of dependents for purpose of vacationing in U.S., and 5 U.S.C. 
73b-3 prescribing periodic return of overseas employees, adherence to 
rule in 35 Comp. Gen. 101 is required. However, although par. C7004—2 
of Joint Travel Regs. may not be amended to authorize round-trip 
home leave travel at Govt. expense of dependents traveling to U.S. 
unaccompanied by employee, at later date when employee signs new 
employment agreement and performs round-trip home leave, he may 
be reimbursed for expense of returning family to overseas station 
Locally hired employees 
Employee locally hired overseas without employment agreement who 
prior to Oct. 12, 1966 revision of Bur. of Budget Cir. No. A—56, had been 
authorized home leave travel at Govt. expense upon completing agreed 
period of service and executing written agreement for another period of 
service, although ineligible for home leave travel allowances under revised 
Budget Circular, nevertheless, is entitled to home leave travel expenses 
under agreement entered into prior to Oct. 12, 1966, upon satisfactory 
completion of agreed period of service and signing prior to departure on 
home leave of another agreement to serve overseas. However, in event 
new agreement is violated, sec. 7.4 of Cir. No. A—~56 would be for applica- 
tion, and in view of sec. 7.3b restrictions, no further home leave travel 
DUR TR CAG DIIOIE iio cid nc inna Pacwada ches numa ee seaéuene 
Employee hired locally overseas although ineligible for home leave 
under Oct. 12, 1966 revision of Bur. of Budget Cir. No. A—56, having 
entered into employment agreement prior to revision of Circular has 
right to home leave travel and transportation expenses upon completion 
of agreed tour of duty, provided employee signs new agreement for re- 
quired period of service, but no further home leave travel rights will 
OOUEs sates cantina came Ace Ui ost RE A lee 
Although under sec. 7.3c of Bur. of Budget Cir. No. A-—56, revised 
Oct. 12, 1966, Govt. agency has discretion to refuse to extend eligibility 
for home leave travel and transportation allowances to locally hired 
overseas employee who did not sign written employment agreement, 
agency is required to give notice of its intent to deny home leave travel 
before employee completes period of service equal to period generally 
applicable to employees of agency serving at post of duty concerned or in 
same geographical area, otherwise agency is obligated to extend to em- 
ployee eligibility for home leave travel allowances____._-.-.---------- 
To other than residence 
Employee stationed in Alaska or Hawaii whose place of actual resi- 
dence is located in another of 50 States or Dist. of Columbia upon com- 
pletion of agreed period of service and before serving another tour of 
duty after admission of Alaska and Hawaii into Union in accordance 
with provisions of Bur. of Budget Cir. No. A-56, which have force and 
effect of law, may be authorized home leave travel to another location 
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TRAVEL EXPENSES—Continued Page 
Overseas employees—Continued 
Home leave—Continued 
To other than residence—Continued 
in any one of 50 States, including State in which stationed, or Dist. of 
Columbia. However, regulations do not provide for travel to various 
locations for personal reasons, and election of alternate leave location 
should be specified in advance of travel, with reimbursement to employee 
restricted to actual cost, not to exceed constructive cost to place of 
actual residence. 37 Comp. Gen. 119, distinguished_..............---- 675 
Locally hired 
Return travel 
Upon separation from service, overseas employee hired locally without 
employment agreement, although granted allowance for cost of home 
leave travel after entering into written agreement for another period of 
service under Bur. of Budget Cir. No. A-56 in effect prior to Oct. 12, 
1966 revision, is not entitled to travel and transportation expenses, 
agreement for home leave travel not in itself creating entitlement to 
travel expenses upon separation from service, absent written agreement 
obligating Govt. to assume expenses.__.............-.--.----------- 691 
Return for other than leave 
Retirement, etc. 
To place other than residence 
Employee stationed in Alaska or Hawaii whose place of residence at 
time of appointment is located in another of 50 States or Dist. of Colum- 
bia may be authorized travel and transportation upon separation to 
another location in any one of 50 States or Dist. of Columbia, provided 
allowable expenses do not exceed constructive cost to place of actual 
residence. Overrules B-156524, May 20, 1965...-......--..---------- 838 
Separation 
Prior to transfer 
When employee of department or agency under Dept. of Defense 
upon satisfactorily completing overseas tour of duty returns to U.S. 
for separation and transfer to another department or agency in Defense 
Dept., activity losing services of employee is liable for expenses incurred 
by employee in travel to place of actual residence or some other selected 
point in U.S. not to exceed construction cost of travel to place of actual 
COMMAND ickiedncitinnedcmiiss cbussemdbuck itis CLG DR 628 
Transfer 
Payment basis 
Activity acquiring services of employee who upon return to U.S. 
after satisfactorily completing overseas tour of duty transfers between 
different departments or agencies under Dept. of Defense without break 
in service is liable for travel expenses of employee from place of actual 
residence or other selected point to new duty station, allowable cost 
not to exceed cost of direct travel from old to new duty station, less 
cost incurred by losing agency for return travel. However, in event of 
break in service between separation from losing agency and transfer to 
acquiring agency, neither agency may pay employee’s expenses from ac- 
tual place of residence to duty station under new agency, unless em- 
ployee qualifies for entitlement under some special authority, such as 
is contained in 5 U.S.C, 5723 authorizing payment of travel and transpor- 
tation expenses when a manpower shortage exists...........--------- 628 
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TRAVEL EXPENSES—Continued Page 

Overseas employees—Continued 

Transfers 
Agency within United States 
When employee upon satisfactorily completing tour of duty overseas 

and prior to return to U.S. transfers between different departments or 

agencies under Dept. of Defense for employment in U.S., department 

or agency in Defense Dept. from which employee transfers is precluded 

under 5 U.S.C. 5724(e) from paying any part of return travel or trans- 

675 : portation expense of employee, whether employee qualifies under 5 
U.S.C, 5722(a) or 5 U.S.C. 5724(d) for return expenses__..........._. 628 
Tips 

Dependents aboard commercial vessels 

Per diem allowances prescribed in par. M4253-4 of Joint Travel 
Regs. for transoceanic travel aboard commercial vessels inadequate to 
reimburse members of armed services for tipping expenses incurred by 
or on behalf of dependents traveling on commercial vessels, Secretaries 
concerned under authority in 37 U.S.C. 406, to prescribe regulations for 
reimbursement of travel expenses of dependents on basis of same ele- 

; ments of cost authorized for members themselves as reimbursable 

; transportation expenses, may amend regulations to provide for reim- 
bursement to members for tipping expenses incurred by or for depen- 

dents aboard commercial vessels, per diem paid to member for trans- 
oceanic travel covering incidental expenses such as tipping__---------- 792 
Transfers 

Retransfers immediately, etc. 

Although employee who had executed agreement to remain in Govt. 
service for 12 months incident to agency transfer, voluntarily returned to 
former agency within week, alleging position dissimilarity, may be re- 
imbursed by agency acquiring services for short period of time for travel 
and transportation expenses incurred, agreement requiring only 12 
months of Govt. service. However, agency to which employee returned 
should be informed of agreement in event it should be violated, and 
future agreements to avoid similar situation should require agreed period 
28 of service incident to transfer to be performed under particular agency... 738 
Witnesses 

Agency v. Attorney General authority to pay 

Payment of travel expenses of officer or employee of Govt. appearing 
as witness on behalf of U.S. is governed by regulations of agency in which 
employed only if case involves activity in connection with which individ- 
ual is employed or is serving and expenses are properly payable from ap- 
propriation available to agency, otherwise pursuant to 28 U.S.C. 1823(a), 
payment of travel expenses of a witness comes under regulations pre- 
scribed by Attorney General. Therefore, Joint Travel Regs. may not be 
revised to authorize payment of travel expenses of member of uniformed 
services appearing as witness for Govt. not by reason of military status 
but by reason of Govt.’s requirement in its civil capacity__..-..------ 613 
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UNIFORMS 

Civilian personnel 

Allowances 

Increases 

Mandatory percentage increases in uniform allowances in effect Apr. 1, 
1966, provided by sec. 407(b) of Federal Salary and Fringe Benefits Act 
of 1966, 5 U.S.C. 5901, applying equally to initial and annual replace- 
ment uniform allowances, should head of agency determine to continue 
to pay uniform allowances instead of furnishing uniforms in kind as be- 
ing in interest of Govt., “replacement” allowances in effect on Apr. 1, 
1966, are required to be increased—not to exceed $125—by percentages 
prescribed in section 

Purchases by employees 

Reimbursement 

Cost of purchasing special uniforms by civilian nursing assistance and 
diet workers at Air Force Hospital is not reimbursable under 5 U.S.C. 
118g, authorizing special clothing and equipment in kind and not clothing 
or uniform allowance. Procurement of uniforms for employees is matter 
within discretion of each base command, subject to availability of opera- 
tional and maintenance funds, and fact that uniforms are not issued does 
not authorize employees to purchase them and to be reimbursed. Failure 
on part of management to furnish uniforms, or on part of employees to 
secure them, creates no obligation on Govt. to pay monetary allowance 
provided by 5 U.S.C. 2131 to employee purchasing uniforms, expenditure 
of personal funds constituting employee volunteer who may not be re- 
imbursed from Govt. funds 


Military personnel 
Officers 


Additional allowance 
Entitlement to initial allowance 

Reserve captain, distinguished military graduate of AFROTC, ordered 
to extended active duty and paid initial $200 uniform allowance, re- 
covered from him upon appointment as 2nd lieutenant in Regular AF 
prior to completion of 90 days’ service prescribed for entitlement to 
allowance, and repaid to him pursuant to Pub. L. 88-618, dated Oct. 3, 
1964, validating uniform allowance payments to distinguished military 
graduates, on basis of record correction to show 90 days’ service as 
reservist may not be allowed additional $100 uniform allowance author- 
ized under 37 U.S.C. 255(c) upon each entry or reentry on active duty 
for more than 90 days, record correction delaying effective date of 
officer’s acceptance of Regular commission not establishing right to 
initial uniform allowance, repayment of which would not have been made 
without benefit of 1964 act, there is no basis for payment of additional 
uniform allowance to officer. 

Temporary 
Saved pay and allowances election 

Enlisted member of uniformed services temporarily appointed to 
rank of warrant officer under 10 U.S.C. 5596, who elects to receive saved 
pay and allowances of enlisted grade is entitled to initial uniform al- 
lowance authorized by 37 U.S.C. 415(e) for officers. Uniform allowance 
a special allowance that is not part of basic pay and allowances of either 
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UNIFORMS—Continued 
Military personnel—Continued 
Officers—Continued 
Temporary—Continued 
Saved pay and allowances election—Continued 
saved pay or officer pay and therefore not for consideration in making 
comparison contemplated by 10 U.S.C. 5596(f) between monthly basic 
pay and allowances of member’s permanent enlisted grade and temporary 
officer grade, but intended as reimbursement for uniforms required to be 
worn as temporary officer, is payable without regard to pay and allow- 
ances elected by member temporarily appointed to officer grade 
UNIONS 
Federal service 
Employee expense reimbursement 
Travel expenses of employee organization representatives to attend 
employee-management meetings when supported by certification of pri- 
mary interest of U.S., accompanied by brief explanation of basis for 
certification, prepared in accordance with proposed guidelines estab- 
lishing standards for reasonable and uniform exercise of discretionary 
administrative authority to fulfill objectives contemplated by E.O. 
No. 10988, will not be questioned in absence of misrepresentation, 
bad faith, or arbitrary action in making prescribed certification. Modi- 
fies 44 Comp. Gen. 617; 45 id. 454; B—156287, dated September 23, 1965_ 
VEHICLES 
Parking fees. (See Fees, parking) 
Rental 


Proof of payment by employee 

Invoices submitted by employee for rental of two automobiles on 
official business may not be accepted as “receipts” under sec. 11.1 of 
Standardized Govt. Travel Regs. absent indication of payment, in- 
voices indicating credit was extended to employee on basis he was 
traveling on official business and was authorized to lease vehicle, Govt. 
could be held liable in event of nonpayment by employee. Therefore, 


as invoices are not “receipts,” reimbursement may not be made until 


employee furnishes satisfactory evidence of payment of charges 
VESSELS 

Foreign 

Use. (See Transportation, vessels, foreign) 
Purchase, requisition, etc. 

Plating removal for return to Government 

Propriety of award 

Award of contract for purchase of condemned vessel stricken from 
register of naval vessels for scrapping purposes only, pursuant to 10 
U.S.C. 7305, subject to stripping of plating from vessel by purchaser, 
cutting it into various sizes, and returning plating within 2-year period 
after award to Dept. of Navy for transfer to Atomic Energy Commission 
under 40 U.S.C. 483 was proper as it is in best interest of Govt. to 
retain title to and reclaim plating rather than to sell it with vessel and 
repurchase it on commercial market at higher price, or to arrange to 
have plating removed and cut under separate contract prior to sale of 
vessel 
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VETERANS 
Hospitalization, etc. 
Reduction of retirement pay 
Under provisions of 38 U.S.C. 3203(a)(1) prescribing reduction of 
retirement pay of military personnel furnished hospital treatment, 
institutional or domiciliary care by Veterans Admin., when veteran is 
granted authority to be temporarily absent from hospital on trial visit 
for 30 days or more, payment of retirement pay in full amount is effective 
day following date of departure from hospital, reduction of retirement 
pay to recommence on date veteran returns to hospital, and before 
veteran may be refunded amounts withheld from retirement pay upon 
discharge or termination of treatment or care conditions specified in 
Ns er SS INTO 6s oh viieicticcecenccccuiusccccocasc meee 
Whether veteran receiving hospital treatment, institutional, or domi- 
ciliary care by Veterans Admin. claims parent is partially dependent 
upon him is subject to reduction in retirement pay requirement pre- 
scribed for veterans without dependents pursuant to 38 U.S.C. 3203(a) (1) 
is for resolution on question of dependency, an issue for determination 
by Administrator of Veterans Affairs in each individual case_____.---- 
Retired member of uniformed services discharged from Temporary 
Disability Retired List of his service while receiving hospital treatment 
by Veterans Admin. and subject to retirement pay reductions under 38 
U.S.C. 3203(a)(1) should not be refunded retirement pay amounts with- 
held from retirement pay until released from hospital___-...-.------- 
Insurance 
Waiver 
Premium liability 
Administrator of Veterans Admin. having established Sept. 29, 1965, 
as effective date for Servicemen’s Group Life Ins. benefits and provided 
that all members of uniformed services on active duty for period of 31 
days or more were automatically covered with $10,000 life insurance 
until written notice of waiver or reduction is filed, waiver or reduction 
to be effective as of month received—final and conclusive determina- 
tion pursuant to 38 U.S.C. 785—officer waiving insurance coverage in 
Oct. 1965 is nevertheless liable for cost of October premium, and law 
not requiring premium deduction be made from pay for month during 
which insurance is provided, fact that deduction was made from No- 
vember pay of officer does not entitle him to refund of premium 
Medical services 
Private 
Procedure 
Simplification of procedure for providing fee-basis outpatient treat- 
ment and other medical services to veterans with service-connected 
disabilities by furnishing eligible veterans with identification (ID) cards 
for presentation to physician is approved, ID card to contain expiration 
date, veteran’s name, signature, claim number and disabilities, together 
with dollar limitation on medical costs and billing instructions, thereby 
permitting medical costs to be charged to appropriation current at time 
invoice is accepted by qualified employee, resulting in savings to Govt. 
through elimination of offer and acceptance concept under old procedure 
which created obligation on Govt. to pay at time medical services were 
performed 
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VETERANS ADMINISTRATION 
Construction of Corregidor Memorial 
Use of section 601 authority 
Veterans Administration responsible for construction of Corregidor- 
Bataan Memorial authorized by 36 U.S.C. 426, may enter into agree- 
ment with Dept. of Navy, pursuant to sec. 601 of Economy Act (31 
U.S.C. 686(a)), for construction of memorial within limit of available 
funds and subject to approval of final plans for memorial by Bur. of 
Budget, and in accordance with sec. 601, authorizing services between 
agencies, performing agency is to be paid its total actual costs in carrying 
out work, either in advance or by reimbursement, requisitioning agency 
to remain accountable to Congress for activities under appropriations 
received 
Contracts 
Transportation services 
Authority to subsidize 
To overcome lack of availability of public transportation to veterans 
hospital located in isolated area, Veterans Admin. to assure continuation 
of visits to veteran patients necessary for complete medical and hospital 
care prescribed by 38 U.S.C. 4101(a) may enter into subsidy-type agree- 
ment with private carrier under authority of 38 U.S.C. 213 for regularly 
scheduled transportation services to hospital at guaranteed sum per 
annum, less amount of fares—fares commensurate with common carrier 
fares—collected from visitors and employees, Administration to estab- 
lish adequate controls to insure proper accounting by carrier of fares 
collected 
Finality of findings, etc. 
Conclusiveness of administrator's determinations. (See Adminis- 
trative Determinations, conclusiveness, veterans matters) 
VIRGIN ISLANDS 
Corporate assets disposal 
Miscellaneous receipts v. special account 
Upon sale of Virgin Islands Corp.’s electric power and water distilla- 
tion facilities to Virgin Islands Govt. and transfer of Corp.’s current 
receivable, mortgages, and long-term accounts to Secretary of Interior 
for collection and deposit together with cash balance in Treasury as 
Miscellaneous Receipts to offset Govt.’s equity and terminate Corp.’s 
activities, although administrative apparatus of Corp. need not be 
maintained, proceeds from sale of surplus corporate assets may not be 
covered into land and water conservation fund under 16 U.S.C. 460/- 
5(b) on basis Corp.’s Revolving Fund ceased to exist. Closing books of 
Corp. for administrative convenience does not constitute change from 
requirement that corporate cash received from any source, including 
sale of surplus corporate assets, is for deposit to Miscellaneous Receipts 
for application to investment of Govt 
VOUCHERS AND INVOICES 
Acceptance as receipts 
Invoices submitted by employee for rental of two automobiles on 
official business may not be accepted as “‘receipts’’ under sec. 11.1 of 
Standardized Govt. Travel Regs. absent indication of payment, invoices 
indicating credit was extended to employee on basis he was traveling on 
Official business and was authorized to lease vehicle, Govt. could be 








1090 INDEX DIGEST 


VOUCHERS AND INVOICES—Continued 
Acceptance as receipts—Continued 

held liable in event of nonpayment by employee. Therefore, as invoices 
are not “receipts,” reimbursement may not be made until employee 

















































WITNESSES 
Military personnel 

Status 

Payment of travel expenses of officer or employee of Govt. appearing 
as witness on behalf of U.S. is governed by regulations of agency in 
which employed only if case involves activity in connection with which 
individual is employed or is serving and expenses are properly payable 
from appropriation available to agency, otherwise pursuant to 28 U.S.C. 
1823(a), payment of travel expenses of a witness comes under regulations 
prescribed by Attorney General. Therefore, Joint Travel Regs. may not 
be revised to authorize payment of travel expenses of member of uni- 
formed services appearing as witness for Govt. not by reason of military 
status but by reason of Govt.’s requirement in its civil capacity------ 613 

WORDS AND PHRASES 
“Basic compensation’’ 

As additional compensation of 10 percent received for night work 
does not constitute part of basic compensation of civilian employees 
of Govt., in applying dual compensation limitation in sec. 212 of Econ- 
omy Act of 1932, as amended, night differential paid to postal em- 
ployees pursuant to 39 U.S.C. 3574, and to classified employees under 
sec. 301 of Federal Employees Pay Act of 1945, as amended, is not for 
consideration in making adjustment required by sec. 212 in retired 
pay of members of uniformed services who hold civilian positions _----- 200 

When retired members of uniformed services are employed in pre- 
vailing rate positions, additional compensation they receive for night 
work is considered part of their base pay and, therefore, is for inclusion 
in making adjustment of retired pay required by dual compensation 
limitation prescribed in sec. 212 of Economy Act of 1932, as amended_. 200 

Annual premium pay allowed firefighters under sec. 401 of Federal 
Employees Pay Act of 1945, as amended, in lieu of other extra com- 
pensation for overtime, night or holiday duty is not regarded as basic 
compensation and, therefore, is not for inclusion in applying dual 
compensation limitation in sec. 212 of Economy Act of 1932, as amended, 
when making required adjustment in retired pay of members of uni- 
formed services employed as civilian firefighters. _...........--------- 200 
“Continental United States’’ 

Payment on commuted rate basis for transportation of household 
effects limited in 5 U.S.C. 5724 to employees transferred within “‘con- 
tinental United States,” defined in sec. 1.2c of Bur. of Budget Cir. No. 

A-56, issued June 1, 1962, as former 48 States and Dist. of Columbia, 

employee who incident to transfer of duty station from Albuquerque, 
N. Mex., to Anchorage, Alaska, transports household goods by privately 
owned automobile may not be reimbursed under commuted rate system. 
However, in accordance with sec. 3.1 of budget circular, reimbursement 
for transportation of household goods outside continental U.S. may be 
allowed at Govt. expense on basis of actual cost__.........---------- 
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WORDS AND PHRASES—Continued 
“Court of competent jurisdiction’’ 

Although GAO is not “court of competent jurisdiction” within mean- 
ing of that phrase as used in standard disputes clause in Govt. contracts 
so as to require acceptance of administrative determinations as final and 
conclusive, it is Wunderlich Act, 41 U.S.C. 321-322, and not language 
of disputes clause which governs matter. See Langenfelder & Sons, Inc. 
v. U.S., 169 Ct. Cl. 465 (1965) 

“Instrumentality’’ of the United States 

Govt. of American Samoa considered territory and not instrumentality 
of U.S., revenues of Samoa, although mingled with appropriated funds 
and grants-in-aid received from U.S., are available for payment of claim 
asserted against Samoan Dept. of Education for storage losses of donated 
agricultural commodities, rule that one Federal agency may not pay 
damages to another premised on concept that ownership of Govt. prop- 
erty is lodged in single entity, Federal Govt. rather than various depart- 
ments and agencies and, therefore, Govt. cannot seek reimbursement 
from itself, having no application 
‘Progress payments’’ 

The term “progress payments” under par. E-106 of Armed Services 
Procurement Reg. signifying payments that are made as work progresses 
under contract, or upon basis of costs incurred, or percentage of com- 
pletion accomplished under contract or particular stage of completion, 
and term “‘partial payments” in accordance with par. E-509.1 applying to 
partial deliveries accepted by Govt. under contract, or partial payments 
on contract termination claims, where contract provides for prompt pay- 
ment discount from date of delivery, either to carrier or at destination, or 
from date correct invoice is received, if later than delivery date, Govt. is 
entitled to discount on progress payment recouped from partial delivery 
invoice, even if deducted from partial delivery payment made after 
expiration of discount period, discount period running only on delivery 
payment 
“Receipts”’ 

Invoices submitted by employee for rental of two automobiles on 
official business may not be accepted as ‘‘receipts’’ under sec. 11.1 of 
Standardized Govt. Travel Regs. ubsent indication of payment, invoices 
indicating credit was extended to employee on basis he was traveling 
on official business and was authorized to lease vehicle, Govt. could be 
held liable in event of nonpayment by employee. Therefore, as invoices 
are not “receipts,’”’? reimbursement may not be made until employee 
furnishes satisfactory evidence of payment of charges 
“Res ipsa loquitur’”’ 

Application of doctrine of res ipsa loquitur for finding negligence in 
Govt.’s failure to make repairs at particular location for steam thereby 
making the Govt. liable for breach of contract to furnish steam is 
erroneous as matter of law since contract did not specify that Govt. 
was to furnish steam at any particular time or location, and no evidence 
of any lack of diligence to infer negligence on part of Govt. is shown; 
therefore, application of res ipsa loquitur doctrine which is doctrine in 
law of torts is not proper 
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WORDS AND PHRASES—Continued 
‘‘Tape recordings”’ 

Authority in act of July 20, 1961 (31 U.S.C. 530a) to pay in advance 
for subscriptions to newspapers, magazines, periodicals and “‘other 
publications” may not be extended to include tape recordings, absent 
such indication in legislative history of 1961 act. Therefore, Veterans 
Admin. may not make payment in advance for l-year subscriptions to 
magnetic tape recordings containing digests of material from medical 
journals, meetings, seminars, etc., notwithstanding resultant savings-_-- 
‘‘*TAPER’’ appointment 

Retired officer of Regular component of armed services who was 
given “TAPER” appointment (temporary appointment pending estab- 
lishment of register) to full-time civilian position without any time limit, 
under which he was eligible for within grade increases and could be 
reassigned to any position to which his original appointment could have 
been made, is not temporary employee under sec. '201(c) of Dual Com- 
pensation Act, 5 U.S.C. 5532, so as to be entitled to 30-day exemption 
from reduction in retired pay applicable to temporary employment_ 
**Year’’ 

The l-year interval between wage increases provided by Kiess Act 
(44 U.S.C. 40) for enployees in printing trades whose wages, salary 
and compensation are determined under conference provisions of act 
may not be interpreted as 52 weeks instead of calendar year in order to 
overcome administrative problems created by different waiting periods 
used by Government Printing Office in determining entitlement of 
other than employees under Kiess Act to pay increases, term “‘year” 
covering period from given date in 1 year to close of immediately pre- 
ceding date in following year, in absence of indication to contrary, 
compensation under act is not subject to change prior to expiration of 
1 year from date rates were last determined______.-...-------------- 

WUNDERLICH ACT. (See Contracts, disputes, finality of administrative 
findings, Wunderlich Act and decision effect) 
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